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September 23, 2015 
 
Ken Blodgett 
Surface Transportation Board 
395 E Street, S.W. 
Washington, DC, 20423 
ATTN: Office of Environmental Analysis, Docket No. 30186. 
 

Re:  Northern Cheyenne Tribe’s Comments on the Draft Environmental Impact 

Statement for the Tongue River Railroad. 

 

Dear Mr. Blodgett, 
 

The Northern Cheyenne Tribe (“Tribe”) is a federally recognized Indian tribe that 
occupies the Northern Cheyenne Reservation (“Reservation”), which encompasses over 444,000 
acres of land in southeastern Montana.  Pursuant to the National Environmental Policy Act 
(“NEPA”), the Tribe submits these comments on the Draft Environmental Impact Statement 
(“DEIS”) for the Tongue River Railroad (“TRRR” or “project”), which the Surface 
Transportation Board (“STB”) released on April 17, 2015.   

 
I. Introduction and Summary 

The proposed TRRR, the Otter Creek Mine, and other mines potentially induced by the 
TRRR, are in close proximity to the eastern boundary of the Reservation, and are within the 
ancestral territory of the Northern Cheyenne people.  There are sizable on-Reservation Tribal 
populations in the towns of Ashland and Birney, both of which are in close proximity to the 
project area.  Because the TRRR and the potentially induced mines are within the Tribe’s 
ancestral territory and are directly adjacent to the Reservation itself, the Tribe is dismayed that 
the DEIS fails to take a “hard look” at the impacts to the Tribe and the Reservation that could 
result from the TRRR.   

 
The Tribe is concerned that the project will have severe adverse impacts on the Tribe’s 

members and the Reservation environment, and will irreversibly degrade the traditional way of 
life practiced by the Northern Cheyenne people since time immemorial.  As discussed below, 
information provided in the DEIS indicates that the project will adversely affect air quality, 
water quality, biological resources and wetlands, cultural resources, and other resources that are 
important to the Tribe.  In addition, the project threatens to impact the health of tribal members, a 
population that already has significant health concerns, and may cause increased crime in 
Reservation communities that already suffer for disproportionately high crime rates.  Although 
the Tribe’s scoping letter raised these concerns and requested that the STB conduct a thorough 
assessment of potential impacts to the Tribe, the analysis in the DEIS is flawed and inadequate 
and fails to give the Tribe confidence that the STB is adequately protecting its interests. 
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One of the most glaring omissions in the DEIS is the STB’s failure to conduct a 
meaningful analysis of the socioeconomic impacts to the Tribe and its members that would result 
from the project.  Although the STB acknowledges that the TRRR and coal mines induced by 
construction of the TRRR would bring thousands of new residents into the region, the STB 
abdicated its responsibility to assess how this significant population increase would impact 
Tribal interests such as on-Reservation housing, crime rates, public services, and cultural 
integrity.  The failure to consider such impacts is especially egregious because the Tribe and its 
members are unlikely to receive many of the economic benefits forecasted in the DEIS that 
might otherwise offset some of the socioeconomic impacts.  The deficiencies in the DEIS 
relating to socioeconomic impacts to the Tribe are detailed below in Section IV.a and in the 
report of Power Consulting Incorporated, attached as Appendix A.  

 
The DEIS is also deficient in its assessment of impacts to cultural resources in the project 

area.  In particular, as described in Section IV.b and in Appendices B and C, the STB failed to 
identify numerous culturally significant sites that may be impacted by the proposed project.  
There are also significant flaws with the documentation of cultural sites that were identified 
during the cultural resources survey work performed for the STB.  The failure to accurately 
identify and document cultural resource sites in the project area is inconsistent with the STB’s 
obligations under NEPA and the National Historic Preservation Act. 

 
The Tribe also has significant concerns regarding the adequacy of the air quality and coal 

dust analyses in the DEIS.  As detailed below in Section IV.c and in the report of Dr. Ranajit 
Sahu, Ph.D., attached as Appendix D, the DEIS appears to dramatically underestimate the 
potential coal dust emissions that could result from construction and operation of the TRRR.  In 
addition, the air quality and coal dust assessments suffer from a lack of transparency and failure 
to provide support for numerous assumptions and limits adopted by the STB.  As a result of these 
flaws, the DEIS fails to provide a reliable evaluation of the potential environmental and human 
health impacts from coal dust and other air pollutants caused by the TRRR. 

 
The DEIS also inadequately analyzes potential impacts to surface water quality in the 

Tongue River and its tributaries.  The Tongue River forms the eastern boundary of the 
Reservation and, pursuant to the federal Clean Water Act, the Tribe has delegated federal 
authority to establish water quality standards and issue water quality certifications on the Tongue 
River.  There is no indication in the DEIS that the STB evaluated whether water contaminants 
discharged during the construction and/or operation of the TRRR and related projects (including 
the induced mines) will interfere with the Tribe’s ability to achieve or maintain its water quality 
standards, interfere with any of the tribally-designated uses of potentially affected surface waters, 
or violate the Tribe’s anti-degradation policy.  The Tribe’s concerns regarding impacts to water 
quality are detailed below in Section IV.d, and the Tribe’s current water quality standards are 
attached to this letter as Appendix E. 

 
In addition, as discussed below in Section IV.e, there are significant flaws in the STB’s 

analysis of potential impacts to wetlands and hydraulic conditions.  The methodology the STB 
used to categorize wetlands in the project area is not well suited for use in eastern Montana and 
likely underestimates the value and function of wetlands in the region.  In addition, the wetlands 
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analysis fails to document culturally significant plant species found in wetlands in the project 
area, and the DEIS fails to propose mitigation measures that will adequately address risks to 
wetlands such as invasion of noxious weeds and loss of wetland diversity.  The report of Geum 
Environmental Consulting, Inc., attached as Appendix F, details many of the flaws in the 
wetlands assessment in the DEIS. 

 
The STB also appears to have made no effort to assess the impacts of the Project on 

biological resources the Tribe relies on for cultural and subsistence purposes.  While the project 
area contains numerous culturally important plant species that would be impacted by the TRRR, 
the STB made no attempt to identify such plant species, assess the potential impacts, or develop 
mitigation to compensate the Tribe for the loss of access to these important plant species.  
Likewise, the DEIS does not assess or attempt to mitigate potential impacts to the Tribe’s 
subsistence hunting and fishing practices in and near the project area.  The Tribe’s concerns 
relating to culturally important plant and animal species are discussed below in Section IV.f.   

 
Furthermore, as discussed in Section IV.g, the DEIS fails to adequately assess the 

environmental impacts that would result from a catastrophic event during construction or 
operation of the TRRR or the induced mines.  For example, a major train derailment along the 
Tongue River or a large fire triggered by operations could cause impacts to air quality, water 
quality, and biological resources far in excess of those disclosed or evaluated in the DEIS.  Fire 
risk on the Reservation is discussed in the BIA’s 2009 Forest Management Plan, attached as 
Appendix G.  Additional information regarding the importance of forest land to the Tribe and its 
susceptibility to fire is included in Appendix L.  While the Tribe acknowledges that the 
likelihood of such an event may be low, the potentially severe consequences of such an event 
must be addressed in the DEIS to allow the decision-makers to fully assess the project risks.  
 

Finally, the STB’s conclusion in the environmental justice section of the DEIS that the 
only “disproportionately high and adverse human health or environmental effects” to the Tribe 
would be noise impacts is not supported by the analysis in the DEIS.  As detailed below in 
Section IV.h, the STB failed to take a hard look at the many ways in which the Tribe could be 
impacted by the proposed project, and thus had no rational basis to evaluate the magnitude of 
such impacts or determine whether such impacts would be “disproportionately high and 
adverse.” 
 

In sum, the DEIS fails to evaluate many ways in which the TRRR could significantly and 
disproportionately impact the environment, traditional culture, and way of life of the Northern 
Cheyenne people.  The STB’s failure to fully assess these impacts to the Tribe violates NEPA 
and the STB’s fiduciary obligations to the Tribe.1   

 
 
 

                                                 
1 On September 21, 2015, the Northern Cheyenne Tribal Council unanimously approved a resolution opposing the 
railroad and stating that the Tribe “believes that the direct and long term cultural and environmental impacts of the 
proposed Tongue River Railroad Project will be devastating to the local communities on or near the Northern 
Cheyenne reservation[.]”   A copy of this resolution is attached to this letter as Appendix K. 
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II. Background and History 

The project area is within the traditional homeland of the Northern Cheyenne people.  
The Tribe has a long history of fighting to protect its traditional way of life on these lands, which 
has been under threat for centuries.  It is important for the STB to appreciate this historical 
context, summarized below and discussed in much more detail in the referenced documents, as it 
evaluates whether to permit construction of the TRRR on traditional Tribal lands. 

 
Beginning in the early 1800s, large numbers of settlers and gold seekers began to move 

into southeast Montana.  These early settlers and miners brought with them diseases that ravaged 
large numbers of Cheyenne people.  They also brought European cattle, which began to disrupt 
the grazing and migration patterns of the buffalo, which the Northern Cheyenne relied on for 
subsistence and ceremonial purposes.  See infra, Section IV.f. These encroachments, which did 
not respect the territorial and cultural interests of the Cheyenne and other Indian people, resulted 
in decades of war.  The Northern Cheyenne Tribe and Its Reservation at 2-12 (Apr. 2002).2 

 
In the mid-1800s, there were numerous attempts to remove the Northern Cheyenne from 

their homeland near the Tongue River and relocate them to other parts of the west.  For example, 
the 1851 Treaty of Fort Laramie anticipated the removal of the Cheyenne to lands south of the 
North Platte River; however, following treaty execution, many Northern Cheyenne people 
continued to live and hunt in their traditional homeland, leading to escalating conflict and 
violence in the 1850s.  In 1861, the U.S. government again attempted to relocate the Northern 
Cheyenne to the south, but the Northern Cheyenne refused to abandon their traditional hunting 
grounds and continued to resist the commercial and military intrusions into their territories.  
Conflict continued into the 1870s, as the U.S. military sought to open the Cheyenne lands to 
settlers and gold miners, and the Northern Cheyenne sought to protect their lands and traditions 
from encroachment.  These conflicts include the 1876 Battle at Little Big Horn, where the 
Northern Cheyenne allied with the Sioux and Arapaho to defeat General George Armstrong 
Custer and the U.S. Seventh Calvary.  They also include the Battle of the Tongue River in 1877 
(also known as the Battle of Wolf Mountain), where a group of Northern Cheyenne battled a 
detachment of the Fifth Infantry in the project area, along the east bank of the Tongue River near 
the present day location of Birney.  Following these conflicts, many Northern Cheyenne were 
forcibly relocated to Oklahoma.  The Northern Cheyenne Tribe and Its Reservation at 2-12 to 2-
17.  

 
The Northern Cheyenne resisted these repeated attempts to remove them from their 

homeland, and have maintained their connection to the lands near the Tongue River.  In 1878, 
following the relocation to Oklahoma, Chief Dull Knife and Chief Little Wolf led bands of 
Northern Cheyenne on a long and arduous return trip from Oklahoma to their traditional 
homeland. In the late 1870s and early 1880s, the Northern Cheyenne began to reestablish 
themselves in areas near the Tongue River, settling on Lame Deer Creek, Muddy Creek, 
Rosebud Creek, and the Tongue River between Otter Creek and Hanging Woman Creek.  

                                                 
2 The volume entitled The Northern Cheyenne Tribe and Its Reservation (Apr. 2002) was submitted in its entirety to 
the STB with the TRRR scoping comments the Tribe submitted in January 2013, and is incorporated by reference 
into this comment letter. 
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Recognizing the importance of this area to the Cheyenne people, President Arthur signed an 
executive order on November 16, 1884, establishing the Tongue River Indian Reservation, which 
at that time did not include lands settled by the Northern Cheyenne on the Tongue River itself.  
However, in 1900, President McKinley signed an executive order changing the name of the 
Reservation to the “Northern Cheyenne Reservation” and extending the eastern boundary of the 
Reservation to its current location on the Tongue River.  Weist, Tom, A History of the Cheyenne 

People, at 103-105 (1977); Orlan J. Svingen, The Northern Cheyenne Indian Reservation, 1877-

1900, at 145-146 (1993); The Northern Cheyenne Tribe and Its Reservation at 2-17 to 2-19. 
 
Despite establishment of the Reservation, Northern Cheyenne lands and culture remained 

under threat throughout the 20th century.  The early 1900s saw the forced acculturation of the 
Northern Cheyenne people through federal policies that prohibited or discouraged traditional 
cultural and religious practices and sent Cheyenne children to boarding schools where they were 
forbidden to speak their native language.  In the mid-20th century, mining companies began to 
express interest in developing coal reserves on the Northern Cheyenne Reservation.  The first 
coal sale on the Reservation took place in 1966, and by 1971 lease options were held by mining 
companies to virtually the entire unalloted portion of the Reservation.  However, review of these 
leases revealed that the financial terms were below fair market value and the leases were issued 
in violation of various federal laws, including NEPA.  In 1973, the Northern Cheyenne Tribal 
Council formally petitioned for cancellation of the lease agreements, and in 1974 the Secretary 
of the Interior issued a decision suspending coal development on the Reservation.  Ultimately, 
pursuant to legislation passed by Congress at the Tribe’s request, the leases were cancelled.  
Around the same time, the Tribe began to fear that individual Tribal members would attempt to 
lease allotted lands for coal development, and requested that Congress terminate the grant of 
mineral rights to allottees and reserve mineral rights on the Reservation “in perpetuity for the 
benefit of the Tribe.”  Congress took action conditioned on a judicial determination that the 
allottees did not have vested rights to the mineral deposits under the 1926 Northern Cheyenne 
Allotment Act.  In Northern Cheyenne Tribe v. Hollowbreast, 425 U.S. 649 (1976), the United 
States Supreme Court confirmed that the 1926 Act did not give allottees vested rights to the 
mineral deposits on the Reservation, and the Tribe formally regained control of the mineral 
rights underlying the Reservation.  The Northern Cheyenne Tribe and Its Reservation at 2-26 to 
2-28. 

 
The Tribe has not developed its on-Reservation coal resources, and has resisted attempts 

to develop off-Reservation resources in the Tribe’s traditional homeland.  In the 1970s, as a 
result of the plan to construct two 750 megawatt coal-fired generators approximately 20 miles 
north of the Reservation, in Colstrip, the Tribe became the first governmental entity to 
voluntarily classify its air shed as “Class 1” under the federal Clean Air Act, a designation that 
had previously been applied only to national parks and wilderness areas.  In the 1980s, the Tribe 
successfully challenged a massive sale of federal coal in the Powder River region on the grounds 
that the sale breached the trust responsibility to the Tribe, violated federal coal leasing 
regulations, and violated NEPA.  In 1996, the Tribe joined forces with other groups to 
successfully challenge the proposed extension of a mining permit for the proposed Montco mine.  
In 2006, the Tribe led successful litigation to protect water quality in the Tongue River from 
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impacts associated with coalbed methane operations. The Northern Cheyenne Tribe and Its 

Reservation at 2-28 to 2-30. 
 
With this long history in mind, the Tribe prepared and submitted scoping comments to 

the STB in January 2013 on the Tongue River Railroad proposal, which the Tribe views as the 
latest encroachment on the lands and culture of the Northern Cheyenne people.  The Tribe’s 
scoping comments expressed concern that the project would have significant adverse effects on 
the human health of Tribal members, the Reservation environment, and the cultural and 
economic interests of the Tribe and its members.  Northern Cheyenne Tribe’s Scoping Letter at 1 
(Jan. 2013) (“The Tribe is concerned that the Proposed Action may undermine its significant 
efforts to protect the environment and human health on the Reservation and minimize the impact 
of energy development on the Reservation Environment.”).  The Tribe called on the STB to pay 
“particular attention to any disproportionate effects that the Proposed Action may have on the 
Tribe, its members, and the Reservation environment.”   And the Tribe specifically asked the 
STB to fully evaluate the socioeconomic, aesthetic, cultural, and recreational impacts to the 
Tribe from the project.  Id. at 3-5.   

 
For the reasons detailed below, the DEIS falls far short of conducting the full evaluation 

necessary to address the concerns the Tribe expressed in its scoping letter or to give the Tribe 
confidence that construction and operation of the Tongue River Railroad will not have 
unacceptable and irreversible impacts on the way of life that the Northern Cheyenne people have 
fought to protect for centuries.  The project must not be allowed to move forward until the 
potential impacts to Tribal interests have been fully evaluated and disclosed to the Tribe and the 
general public. 
  
III. Legal Standards 

Under NEPA, an EIS must provide a “full and fair discussion of significant 
environmental impacts and shall inform decision makers and the public of the reasonable 
alternatives which would avoid or minimize adverse impacts or enhance the quality of the human 
environment.” 40 C.F.R. § 1502.1; see also 42 U.S.C. § 4332(C).  This is necessary to ensure 
that a federal decision-maker has “detailed information on significant environmental impacts 
when it makes its decision” and “to guarantee that this information will be available to a larger 
audience.”  Morongo Band of Mission Indians v. FAA, 161 F.3d 569, 575 (9th Cir. 1998) 
(quoting Inland Empire Pub. Lands Council v. United States Forest Serv., 88 F.3d 754, 758 (9th 
Cir. 1996)).   

 
An EIS is a “‘procedural requirement[] designed to force agencies to take a ‘hard look’ at 

environmental consequences.’”  Alliance for the Wild Rockies v. United States Dep't of Agric., 
772 F.3d 592, 606 (9th Cir. 2014) (quoting Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 
1291, 1300 (9th Cir. 2003)) (brackets in original).  This “hard look” must include a thorough 
analysis of “cumulative impacts” of a project, which are defined as “the impact on the 
environment which results from the incremental impact of the action when added to other past, 
present, and reasonably foreseeable future actions” and can “result from individually minor but 
collectively significant actions taking place over a period of time.”  40 C.F.R. § 1508.7; see also 
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Or. Natural Res. Council Fund v. Brong, 492 F.3d 1120, 1132-33 (9th Cir. 2007).  “When an 
agency is evaluating reasonably foreseeable significant adverse effects on the human 
environment in an [EIS] and there is incomplete or unavailable information, the agency shall 
always make it clear that such information is lacking.”  40 C.F.R. § 1502.22. 

 
In assessing the intensity of potential impacts from a proposed project, NEPA requires 

the STB to evaluate impacts that affect the “[u]nique characteristics of the geographic area such 
as proximity to historic or cultural resources . . . .”  40 C.F.R. § 1508.27(b)(3).  In addition, the 
STB is to consider “[t]he degree to which the effects on the quality of the human environment 
are likely to be highly controversial” and “[t]he degree to which the action may . . . cause loss or 
destruction of significant scientific, cultural, or historical resources.”  40 C.F.R. §§ 
1508.27(b)(4), (b)(8).  NEPA’s requirements, coupled with the federal government’s trust 
relationship with the Tribe, make it critical that the STB fully evaluate the impacts to the Tribe 
and the Reservation that might result from the proposed action, including impacts that may 
disproportionately affect the Tribe or its members.   

 
IV. Tribe’s Concerns 

The Tribe believes that the STB has failed to satisfy its NEPA obligations and violated 
the trust responsibility because it has not taken a “hard look” at the potential impacts that the 
Project will have on the Tribe and its members, including the cumulative impacts from the 
TRRR and the coal mines in the region that may be induced if the STB licenses the TRRR.  

 
a. Socioeconomics  

The Northern Cheyenne population is underprivileged and has many socioeconomic 
challenges.  With extremely limited resources, the Tribe struggles to provide basic services for 
its people.  The proposed railroad and associated mines would exacerbate these conditions by 
compounding negative socioeconomic conditions in the Reservation without providing many 
counterbalancing benefits to the Tribe.  For example, unlike the surrounding counties, the Tribe 
will receive zero tax or other revenue from the proposed projects.  As a result, the proposed 
project will necessarily have disproportionately adverse socioeconomic effects on the Tribe and 
its members.   
 
 The Tribe expressed its concerns regarding socioeconomic impacts in the scoping letter it 
submitted on the TRRR proposal.  Northern Cheyenne Scoping Letter at 5.  Unfortunately, as 
detailed below and in the report of Dr. Thomas Power, Ph.D., attached as Appendix A, the DEIS 
fails to address the Tribe’s concerns.  Accordingly, the Tribe calls upon STB to engage in a 
proper assessment of the potential socioeconomic impacts on the Tribe from the project, and 
evaluate available measures to mitigate those impacts.  

 

In general, the STB’s conclusions in the DEIS regarding socioeconomic impacts are 
misleading because they substantially understate the potential impacts of the TRRR and the coal 
mines it is intended to bring into existence.  The chapter and technical appendix labeled 
“socioeconomics” concludes that there will be only modest socioeconomic impacts associated 
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with the construction and operation of the TRRR.  According to the STB, the economic changes 
“would not be sufficient to alter the current population and economic trends in the study area.”  
TRRR DEIS at 15-1.  However, the socioeconomics chapter in the DEIS fails to account for the 
impacts of the new coal mines that may be induced by the TRRR.   Depending on the level of 
production at the coal mines induced by the TRRR, the increase in the population of the area 
would be between about 2,000 and 7,000, thirty to one hundred times what the DEIS 
Socioeconomic chapter concludes would be the impact of the TRRR alone.  Appendix A at ii, 
10-11.  While the STB acknowledges these broader socioeconomic impacts in the chapter of the 
DEIS addressing cumulative impacts, its analysis of the cumulative socioeconomic impacts is 
deeply flawed.    

 
In particular, the STB made no attempt to identify any unique socioeconomic conditions 

of the Northern Cheyenne Reservation and its residents. In fact, the STB’s socioeconomic 
analysis rarely mentions the Northern Cheyenne Tribe.  Instead, the analysis combines the 
Northern Cheyenne population with the overall population of a four or nine-county study area.  
In Rosebud and Bighorn County, nearly half of the population is Native American.  Appendix A 
at 16.  Yet, the DEIS fails to grapple with this unique population that will be affected by the 
railroad and associated mines.    

 
Below are some of the unique socioeconomic characteristics on the Northern Cheyenne 

Reservation that the DEIS failed to consider: 
 

• The Northern Cheyenne population is much younger when compared with 
surrounding areas.  In Rosebud County, the median age on-Reservation is 23 and off-
Reservation is 43.  Appendix A at 19-20 and Figures 5 and 6. 

 

• The Northern Cheyenne population is much more densely populated.  Id. at 17-19.  
The non-Reservation areas have 1.3 persons per square mile, while the Northern 
Cheyenne Reservation has a population density of 6.8 persons per square mile.  Id. at 
17-18 and Figure 4. 

 

• The Northern Cheyenne population is much poorer than the population in the 
surrounding counties.  Id. at 21-22.  There is a huge disparity in incomes in Rosebud 
County between the Indian and the non-Indian regions.  On a per capita basis, in the 
predominantly white off-Reservation population in Rosebud County, people enjoy 
109% higher income per person than their predominantly American Indian neighbors 
on the Reservation: $12,559 on-Reservation versus $26,271 off-Reservation.   Id. at 
21 and Table 1. 
 

• The unemployment rate on the Reservation is almost 14 times that found off the 
Reservation in Rosebud County:  27% on-Reservation versus 2% off-Reservation.  Id. 
at 23.  This is despite the fact that the Northern Cheyenne is overall a well-educated 
group when compared to Rosebud County and the United States as a whole.  The 
laudable educational attainment of the Tribe is not rewarded with high paying jobs.  
Id. at 25-27. 
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By ignoring these and other profound disparities between on- and off-Reservation populations, 
the DEIS effectively obscures the socioeconomic vulnerability of the Northern Cheyenne.  As a 
result of these vulnerabilities, the likelihood that the Northern Cheyenne could be harmed by off-
Reservation coal development and face barriers to sharing in the potential benefits of that coal 
development is increased substantially.   

 
 Instead of appropriate analysis and discussion of these conditions on the Reservation, the 
DEIS simply assumes that projected increases in employment, payroll, population, and local 
government tax revenues that result from the new coal development are convincing evidence that 
the project will provide significant socioeconomic benefits in the region.  In doing so, the STB 
ignores the significant body of professional socioeconomic literature that has developed over the 
last half-century that provides a more sophisticated understanding of the impacts of energy 
booms and their unequal distribution of costs and benefits among residents.  See Appendix A at 
i-ii, 2-6, and notes 6, 8-16.  The STB’s failure to use information from past experiences with 
energy development booms is all the more puzzling given the widespread discussion, both in the 
popular press and in professional studies, of the effects of the contemporary Bakken energy 
boom in western North Dakota and eastern Montana.  Id. at 3-6.  As this professional literature 
indicates, “a rising tide lifts all ships” is not an economic principle supported by the empirical 
analysis of past energy booms.  Given the existence of a large vulnerable minority population 
adjacent to the proposed coal developments and the facilitating railroad, professionally 
sophisticated analysis of expected socioeconomic impacts is needed, which the DEIS fails to 
provide.  Id. at ii-iii.   
 

The STB’s assumptions of positive socioeconomic impacts are particularly inappropriate 
in light of the data on the effects of the coal boom that occurred in same region in the 1972-1990 
period.  Specifically, during the 1970s and 1980s, a half-dozen new coal mines and four coal-
fired electric generators were constructed in the region surrounding the Northern Cheyenne 
Reservation.  The result was a massive increase in employment, payroll, and population in that 
region.  Remarkably, during this major energy boom near the Reservation, the Tribe fell further 
behind its off-Reservation neighbors, and any prosperity accrual occurred off-Reservation.  
Between 1970 and 1990, the unemployment rate on the Reservation actually increased.  
Appendix A at 36.  Real median family income on the Reservation declined from $32,300 to 
$28,900 in 1980 and, by 1990, declined further to $26,800, an overall decline of almost one-
sixth.  Id. at 35.  In 1970, before the energy boom, the Northern Cheyenne Reservation had a 
median family income that was 90 percent of that of Rosebud County as a whole.  Id.  By 1990, 
the Reservation median family income fell to only 45 percent of income in all of Rosebud 
County.  Id.  The poverty rate on the Reservation during this period also increased from 41 to 48 
percent, while it declined in the off-Reservation portion of Rosebud County from 20 to 10 
percent.  Id. at 36.  The percent of Reservation residents living below the poverty level rose from 
twice that of the Rosebud County residents living off the Reservation to almost five times that of 
non-Reservation residents.  Id.  Home ownership fell from about 80 percent to about 60 percent.  
Id. at 36-37 and Table 8.  In sum, despite the energy boom in the region, fewer people within the 
Reservation households were working and the pay received by those who were working was 
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much lower than experienced by those living off the Reservation.  Id. at 41.  The reality of this 
economic situation is not mentioned in the DEIS.  
 

The Northern Cheyenne Reservation business economy did not prosper from the energy 
boom either.  The Reservation did not have a local economy that was able to derive the local 
economic benefits associated with the new dollars being generated.  Rather than gain from the 
increased levels of income and expenditures, the Reservation declined in terms of its commercial 
rank within the regional economy.  Appendix A at 44-45.  Today, the Reservation economy is 
even less likely to benefit from energy development.  There are fewer businesses on-Reservation 
now than there were during the energy boom, and residents do most of their shopping off-
Reservation.  Id. at 45.  Again, the DEIS fails to consider these facts.   
 

Overall, the socioeconomic analysis in the DEIS focuses almost exclusively on the 
general characteristics of the region while failing to account for the disparate socioeconomic 
conditions on the Northern Cheyenne Reservation, which make the Tribe’s members more 
vulnerable to the adverse economic effects of the project while at the same time less able to 
realize socioeconomic benefits that may accrue in other communities.  In order for the DEIS to 
have legitimacy, the STB must include a full evaluation of the current socioeconomic conditions 
on the Reservation, the socioeconomic impacts to the Tribal members and the Reservation that 
might result from the proposed action, and measures that may help to mitigate socioeconomic 
impacts to the Tribe. 

 
b. Cultural Resources 

In the Tribe’s scoping letter, it expressed concern that the proposed project would impact 
sites of religious and cultural significance to the Tribe.  Northern Cheyenne Scoping Letter at 4.  
The Tribe described numerous types of religious and culturally significant sites and explained 
that “[t]hese types of sites occur throughout the Tongue River Valley and may be impacted by 
construction activities and operations.”  Id.   

 

The Tribe considers cultural resources to be an important way in which Tribal members 
maintain connection with their relatives and their past: 
 

From the tribal-historical perspective, cultural resources are evidence that the landscape 
has always been physically and spiritually compatible with tribal peoples.  The location 
of sites is interpreted as being evidence that sometime in the past, tribal peoples 
recognized the physical and spiritual characteristics of the landscape that made it an 
appropriate place to camp, hunt, fast and so on.  Because traditional tribal peoples today 
can still recognize these same physical and spiritual characteristics of the landscape, there 
is a continuing tie between the people and the landscape, and between the people who 
created the site and those who view it today.  It is this sense of connectedness that is 
important.  Because the relationship is highly valued, sites must be shown respect and the 
tie to the sites may be periodically renewed by visiting them, praying and making 
offerings.  These are significant qualities of site locations that transcend time. . . .   The 



 

 
Northern Cheyenne Comment Letter on Tongue River Railroad DEIS  

Page 11 of 29 
 

presence of the sites/features indicates an earlier relationship with the landscape and 
validates the continuing relationship with the area into the present. 

 
The Northern Cheyenne Tribe and Its Reservation at 7-3.  Generally, it is not considered 
important which tribal group was responsible for creating a culturally significant site—whether 
created by Northern Cheyenne, Crow, Sioux, or another tribe, the sites are significant to 
Northern Cheyenne members because “they describe why the Indians who made the site might 
have camped or hunted in that particular location or why they might have chosen to build 
particular features.”  Id. at 7-4. 
 
 As indicated in the Tribe’s scoping letter, culturally significant sites are not limited to the 
Reservation.  Rather, “[t]he early Cheyenne Homesteads east of the Tongue River have ongoing 
significance to the Northern Cheyenne.”  The Northern Cheyenne Tribe and Its Reservation at 7-
21.  These sites may be associated with establishment of the Reservation or with important 
individuals.  Id.  A list of homesteads on the Otter Creek, Hanging Woman Creek, and Tongue 
River drainages was provided with the Tribe’s scoping letter.  Id. at G1 to G13. 
 

In addition to homesteads, there are several other types of culturally significant sites that 
may occur in the project area.  These include large cairns (2+ meters in diameter); pilgrimage 
and trail marker cairns; vision quest and fasting structures; eagle trapping pits; medicine wheels, 
arrows, alignments, and pair lines; and very large and very small rings.  The Northern Cheyenne 

Tribe and Its Reservation at 7-7 (citations omitted).  Graves are also of spiritual importance to 
the Tribe and should not be disturbed.  Id. at 7-6.  Traditional cultural properties may also 
include “springs, ceremonial sites, and places where special plants and animals are found.”  Id. at 
7-8. 

 
The Tribe is very concerned that the STB did not accurately identify cultural resources 

that may be impacted in the project area.  The report prepared by Chris Finley, a retired National 
Park Service archaeologist, which was submitted to the STB on May 28, 2015, is attached as 
Appendix B to this letter.  The Finley report raises several troubling issues regarding the Tongue 
River Railroad Cultural Resource Survey that was conducted by ICF International on behalf of 
the STB.  Most troubling to the Tribe is the identification of “36 undocumented sites . . . 
including 5 cairns, 7 lithic scatters, 2 lithic procurement sites, 1 rock shelter, 2 historic rock art 
sites, 2 stone circle sites, 6 probable prehistoric burials, 2 historic burials, 1 [traditional cultural 
property], 6 historic sites, and 4 isolates.”  Appendix B at 18.  In addition, Mr. Finley noted that 
additional undocumented sites and cultural materials would likely have been identified if not for 
the heavy vegetation cover in the area.  Id.  Mr. Finely also noted numerous flaws with the 
documentation collected by ICF for their survey.  Id. 

 
On August 6, 2015, Members of the Tribe’s Cultural Commission conducted a field visit 

to the areas investigated by Mr. Finley.  Appendix C.  As a result of this field visit, the Tribe was 
able to determine that Mr. Finley’s report was accurate and concurred in its findings.  Id.  The 
Cultural Commission was able to identify additional sites – sites not identified by either STB or 
Mr. Finley – within the proposed Colstrip Alternative alignment, including 14 burial sites, stone 
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circles, effigy sites, and cairns.  Id.  Undoubtedly, more sites would be identified if more time 
and resources were dedicated to finding them. 

 
 In light of the findings described above, the Tribe believes that the STB’s assessment of 
potential impacts to cultural resources is inconsistent with the STB’s obligations under NEPA 
and Section 106 of the National Historic Preservation Act.  See Te-Moak Tribe of W. Shoshone of 

Nev. v. United States DOI, 608 F.3d 592, 607 (9th Cir. 2010); Tongass Conservation Soc. v. 

Cheney, 1989 U.S. Dist. LEXIS 13516, *37 (D.D.C. Nov. 9, 1989).3  
 

c. Air Quality  

The Tribe’s scoping comments expressed significant concerns regarding potential air 
quality impacts from the proposed project: 

 
The Tribe’s considerable efforts to protect Reservation air quality and visibility would be 
further undermined if coal dust, diesel emissions, and other emissions from construction 
activities and operations associated with the Proposed Action are not adequately 
mitigated. 

 
Northern Cheyenne Scoping Letter at 3.  As extensively detailed in the attached report of Dr. 
Ranajit Sahu, Ph.D., the DEIS does not adequately address these concerns.  Accordingly, the 
Tribe has little confidence that air quality on the Reservation will not be significantly and 
disproportionately impacted by the TRRR.  
 
 Of greatest concern to the Tribe is the apparent gross underestimation of potential coal 
dust emissions from the project.  Data provided by BNSF indicate that coal dust emissions from 
the tops of rail cars are 600 pounds per car over a 400 mile route.  Appendix D at 18.  Based on 
these data, Dr. Sahu calculated that coal dust emissions for the Decker/high production scenario 
would be 46,687 tons per year, a result that is 277 times higher than the estimate provided by the 
STB (of 168.3 tons/year).  Id. at 18.  Even taking into account the STB’s (unsupported) 
assumption that mitigation measures (load shaping and topper agents) reduce coal dust emissions 
by 85 percent, Dr. Sahu’s estimate is still 41 times higher than the estimate provided by the STB.  
Id. at 18 n.36.  Based on this analysis, Dr. Sahu concluded that the STB’s estimates for coal dust 
emissions from the TRRR are “grossly inaccurate.”  Id. at 19.   
 

The coal dust assessment in the DEIS is flawed in other respects as well.  For example, 
the STB failed to acknowledge that coal dust is not only directly emitted from the rail cars 
themselves, but also can be re-entrained as the result of the passage of trains affecting trackside 
dust that has accumulated over time.  Appendix D at 7-8.  In addition, although coal from the 
Powder River Basin is “known to be highly friable” and “subject to breakage under many 
factors,” id. at 16, the STB based its particle size distributions on coal from Australia and 

                                                 
3 In addition to the concerns raised above regarding cultural resources, the Tribe joins in the concerns raised in the 
Colstrip Alternative Landowners Group’s comment letter on the TRRR DEIS relating to cultural resources (pages 
13-14).  The Tribe also adopts and incorporates by reference the discussion of impacts to cultural resources 
contained in the comment letter submitted by Earthjustice and other environmental groups (Section III). 
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provided no basis for assuming that the characteristics of Australia coal are relevant in assessing 
impacts from the TRRR.  Id. at 16-17.  Also, the STB did not provide “the specific assumed 
speed(s) used in the calculations for each build alternative/line . . . .”  Id. at 19.  Moreover, the 
DEIS uses averaging instead of the more commonly used maximum values to estimate trace 
element concentrations in coal dust and fails to disclose where the samples came from, how the 
samples were obtained, or how representative the samples were in relation to coal at the likely 
mine sites.  Id. at 21.  And the coal dust deposition modeling is “fatally compromised” because 
the smallest fraction size used is a particle of “less than 60 microns in diameter,” even though 
“particle sizes of concern include much smaller sizes such as PM10 and PM2.5” and these 
smaller particles “could travel much farther than the assumed 300 meters distance . . . .”  Id. at 
23-24. 
 
 Moreover, where the STB’s analysis indicates that there may be significant impacts from 
TRRR emissions, the STB inappropriately minimizes these findings without adequate support.  
For example, in assessing the impacts of nitrogen dioxide emissions, the DEIS provides that the 
“anticipated maximum 1-hour NO2 concentrations would be expected to be less than the modeled 
levels.”  TRRR DEIS at 4-17 to 4-18.  The STB made a similar assertion with respect to barium 
concentrations in surface waters resulting from coal dust deposition.  TRRR DEIS at 9.2-13; see 

also TRRR DEIS at 6.1 to 6.2.  As explained in Dr. Sahu’s attached report: 
 

These are misleading characterizations and should be struck from the Draft EIS.  If the 
STB/OEA believes that its analysis overestimates a predicted impact, it should provide 
specifics of how and why this overestimate occurred rather than vague and unquantified 
references to overestimation and bias. 
 
The STB should then correct or not include such overestimate.  Or, the STB should 
provide its analysis of what it believes the “actual” (as opposed to the overpredicted) 
impact will be.  But, in reality, no one – not even the STB – can provide an analysis of 
the “actual” future impact.  That is why analyses rely on predictions.  And, predictions 
can include, with good reason, conservative assumptions.  That is not because the goal is 
to inflate a future impact – it is simply a prudent practice in order to accommodate the 
many unknowns inherent in a predictive analysis that can result in underestimating 
impacts. 

 
Appendix D at 9-10.  In addition, it does not appear that the STB considered whether certain 
non-conservative assumptions might counterbalance any conservative assumptions that went into 
the modeling.  For example, as discussed above, it appears that the STB’s assumed emissions 
profile for coal dust grossly underestimates the amount of dust emitted from the project, which 
would result in higher barium concentrations than those modeled.  See id. at 18. In addition, with 
respect to NO2 concentrations and AERMOD, the STB failed to “discussion underestimation of 
the rates used” but rather “assume[d] 100% compliance with standards, which is not a 
conservative assumption.”  Id. at 10-11. 
 

The STB also provided inadequate information to assess the efficacy of coal dust 
mitigation measures.  In particular, “much is unknown as far as the composition of almost all of 
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the ‘approved’ [topper] agents.”  Appendix D at 21-22.  The Tribe submitted a Freedom of 
Information Act request to the STB seeking additional information regarding the efficacy of coal 
dust mitigation measures; however, the STB has agreed to disclose only 2 of the 96 potentially 
responsive documents identified, and even the 2 disclosed documents are “subject to redactions 
under FOIA Exemption 5.”  Appendix I at 1.  As detailed in the response letter attached as 
Appendix J, the Tribe questions the validity of the STB’s asserted bases for withholding the 
requested documents, which the Tribe believes must be publicly disclosed in order to give the 
public a better understanding of the potential impacts related to coal dust emissions from the 
project. 
 
 Finally, the DEIS omits any analysis of specific air quality impacts to the Tribe.  Rather, 
the STB’s analysis is focused on a larger “project area,” and implicitly assumes that air quality 
impacts throughout this project area are of equal importance.  Appendix B at 6-7.  There is no 
attempt to assess whether Tribal resources, including the Tribe’s Class 1 airshed, will be 
disproportionately affected by the project.  Id.

4   
 
 

d. Surface Water Quality 

The eastern Reservation boundary is the mid-point of the Tongue River, and the Tribe is 
concerned that its ability to maintain and enhance water quality in the Tongue River and its 
tributaries will be impacted by the proposed project.  These concerns were expressed in the 
Tribe’s scoping letter: 

 
The Tribe is also concerned with the potential impacts that the Proposed Action will have 
on ground and surface water quality within the Reservation. . . .  Water quality on 
portions of the Tongue River, which forms the eastern boundary of the Reservation, and 
its tributaries, is already impaired, largely as a result of agricultural runoff, discharges 
from municipal point sources, and discharges from coalbed methane operations. 

 
Northern Cheyenne Scoping Letter at 3-4. 
 
 The Tribe has taken an active role in the protection of water quality in the Tongue River 
and other Tribal waters.  In 2006, EPA approved the Tribe’s request for “treatment as state” 
(“TAS”) authority to administer water quality standards and water quality certification programs 
on Reservation waters, including the Tongue River.  In 2013, the Northern Cheyenne Tribe 
updated its water quality standards, attached as Appendix E, which were adopted to “enhance the 
quality of water and serve the purposes of the Federal Clean Water Act.”  Appendix E at § 1.1.1.  
While the DEIS acknowledges that the Tribe has adopted water quality standards and an anti-
degradation policy, TRRR DEIS at 9.2-9, there is no evidence that the STB considered whether 

                                                 
4 In addition, the Tribe concurs with the discussion submitted by Earthjustice and other environmental groups 
explaining that the TRRR DEIS does not adequately assess the cumulative impacts to the global climate resulting 
from the proposed project.  Accordingly, the Tribe adopts and incorporates by reference Section II of the comment 
letter Earthjustice et al. submitted to the STB on September 23, 2015.  
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any discharges from the proposed TRRR or induced projects such as the Otter Creek Mine would 
cause violations of the Tribe’s water quality standards or the Tribe’s anti-degradation policy. 
 
 Pursuant to 40 C.F.R. § 131.10, the Tribe’s water quality standards designate specific 
uses and values for Reservation waters.  Appendix E at B1-B43.  For example, the Tongue River 
(from Cook Creek to the Birney Day Bridge, and from the Birney Day Bridge to Logging Creek) 
has been assigned the following use designations and values (see id. at B19): 
 

Class I Cool Water Propagation – Provides for protection, propagation, and growth of 
cool water fishes, as well as protection, growth, and propagation of associated aquatic life 
normally found in waters where the summer temperatures do not often exceed 25 degrees 
C.  
 
Full Contact Recreation – These surface waters are suitable or intended to become 
suitable for recreational activities in or on the water when the ingestion of small 
quantities of water is likely to occur. Such waters include but are not limited to those 
used for bathing, swimming, and ceremonial uses.  
 
Public Water Supply – These surface waters are suitable or intended to become suitable 
for drinking, culinary and food processing purposes, after conventional treatment for 
naturally present impurities.  
 
Wildlife – These surface waters are suitable for all furbearers and waterfowl. 
 
Agriculture – These surface waters are suitable or intended to become suitable for crops 
usually grown on the reservation and are not hazardous as drinking water for livestock. 
 
Industrial – These are waters suitable for industrial processes and cooling water. 
 
Cultural – These waters are suitable for cultural, ceremonial, and religious uses to support 
and maintain the way of life and traditional activities practiced on the Northern Cheyenne 
Reservation. These activities include, but are not limited to cultural, spiritual and 
medicinal practices which include the preservation and utilization of riparian habitat, as 
well as associated wetland species, significant to the cultural values of the Northern 
Cheyenne Tribe. These practices may include full contact and incidental contact with 
surface waters.  
 
Wetlands – These surface waters are suitable for maintaining and restoring natural 
wetland characteristics and functions, within the natural range of variation of the wetland.  

 
Id. at § 1.3.4.  These use designations are enforceable as narrative water quality standards.  Id. at 
§ 1.3.5(A) (“Reservation surface waters must be free from substances which are or may become 
injurious to public health, safety, welfare, or any of the designated or existing beneficial uses.”).   
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Other enforceable narrative standards require that Reservation surface waters be kept free 
from the substances that: 

 
(1) Settle to form objectionable sludge deposits or emulsions beneath the surface of the 

water or upon adjoining shorelines;  
(2) Create floating debris, scum, a visible oil film (or oil be present in concentrations at 

or in excess of 10 milligrams per liter) or globules of grease or other floating 
materials;  

(3) Produce odors, colors or other conditions which create a nuisance or render 
undesirable tastes to fish flesh or make fish inedible; 

(4) Create concentrations or combinations of materials which are toxic or harmful to 
human, animal, plant or aquatic life except for pesticide application as described in 
this section below; and  

(5) Create conditions which produce undesirable aquatic life.  
 
Id. at § 1.3.5(A).  In addition, the Tribe has numeric water quality standards for numerous 
pollutants commonly found in coal dust including lead, mercury, arsenic, and barium.  Id. at A1-
A13.   
 

The STB has failed to evaluate the direct, indirect, or cumulative effects of the proposed 
project on the Tribe’s ability to maintain and achieve its narrative and numeric water standards in 
the Tongue River and other Reservation surface waters potentially impacted by the project.  In 
addition, the DEIS does not assess whether the proposed project will violate the Tribe’s anti-
degradation policy, which generally provides that “[e]xisting instream water uses and the level of 
water quality to protect the existing uses shall be maintained and protected.”  Id. at § 1.4.1(1).  
The STB’s failure to fully evaluate the proposed project’s consistency with the Tribe’s water 
quality standards and anti-degradation policy is inconsistent with its NEPA obligations and its 
trust relationship with the Tribe.  See, e.g., 40 C.F.R. § 1502.16(c) (assessment of environmental 
consequences “shall include discussions of . . . [p]ossible conflicts between the proposed actions 
and the objectives of Federal, regional, State, and local (and in the case of a reservation, Indian 
tribe) land use plans, policies and controls for the area concerned”).  
 
 Particularly worrisome is the STB’s failures to assess impacts to drinking water sources 
relied upon by Tribal members.  The Tongue River (downstream of the project area) is the 
source for drinking water at the local St. Labre Indian School.  Each year, hundreds of young 
Tribal members drink from that source, as well as many other people associated with the school.  
As noted above, the Tribe’s water quality standards require that the Tongue River water be 
suitable as a public drinking water supply.  The DEIS fails to recognize the existing use of the 
Tongue River for drinking water at the St. Labre Indian School and assess whether this use will 
be impacted by the project. 
 

In addition, the Tribe believes that the DEIS inappropriately downplays the potential 
impacts of particular pollutants on water quality.  For example, the STB’s water quality analysis 
indicates that levels of barium in surface waters would exceed screening levels, but the STB 
minimizes this finding on the basis that it made “conservative assumptions” in analyzing barium 
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concentrations that “overestimate the amount of barium that might reach the water, and do not 
consider the likelihood that barium would quickly precipitate out of solution. . . .”  TRRR DEIS 
at 9.2-13; see also TRRR DEIS at 6.1 to 6.2.5  Similarly, the DEIS states that “conservative 
assumptions used to model suspended solids concentrations that could result from coal dust 
deposition overestimate the likely concentration of coal dust suspended in water, which would be 
small relative to existing levels of suspended solids in the Tongue River.”  TRRR DEIS at 6-21; 
see also TRRR DEIS at 9.2-9.  The STB should fully document the “conservative assumptions” 
it believes result in an overestimation of barium and total suspended solids (“TSS”) 
concentrations and, to the extent possible, provide quantitative data on how these assumptions 
affect the estimates of pollutant concentrations.  See Appendix D at 10] (“If the [STB] believes 
that its analysis overestimates a predicted impact, it should provide specifics of how [and] why 
this overestimate occurred rather than vague and unquantified references to overestimation and 
bias.”). 
 

Also, with respect to TSS, the Tribe is greatly concerned that the cumulative effects of 
the proposed project would result in TSS discharges into waterbodies listed as impaired for TSS 
by the State of Montana, or would result in violations of the Tribe’s narrative water quality 
standards.  See 40 C.F.R. § 122.4(a) (providing that “[n]o permit may be issued” “[w]hen the 
conditions of the permit do not provide for compliance with the applicable requirements of 
CWA, or regulations promulgated under CWA); see also 33 U.S.C. § 1311(b)(1)(C); 40 C.F.R. § 
122.44(d)(1); Friends of Pinto Creek v. EPA, 504 F.3d 1007, 1012 (9th Cir. 2007); 54 Fed. Reg. 
23868, 23879 (June 2, 1989); In the Matter of Las Virgenes Municipal Water Dist., State of Cal. 
State Water Res. Control Bd. Order No. WQ 98-11 at 11 (Nov. 19, 1998). 

 
 The Tribe is also greatly concerned by the STB’s conclusion that “[s]tormwater 
discharges from the railbed and access roads could convey low concentrations of [PAHs and 
heavy metals] to surface waters” and that “[a]ny release of PAHs and heavy metals associated 
with operating the proposed rail line could degrade surface water quality in the immediate 
vicinity of the rail line.”  TRRR DEIS at 9.2-18.  The STB must evaluate the permitting and 
certification requirements for any stormwater discharges to Tribal waters such as the Tongue 
River.  CWA permitting on the Northern Cheyenne Reservation is administered by EPA, and any 
such permitting must be conditioned to ensure that the discharges do not violate water quality 
standards and are certified by the Tribe pursuant to section 401 of the Clean Water Act.  
 
 In addition, as the STB acknowledges, there is recent caselaw indicating that coal dust 
deposited into waterways from coal trains must be permitted under the Clean Water Act.  TRRR 
DEIS at 6-25.  Indeed, two district courts in Washington State have separately rejected 
arguments that coal dust discharged into navigable waterways from coal trains cannot be 
regulated as a “point source” under the Clean Water Act.  Sierra Club v. BNSF Ry. Co., 2014 
U.S. Dist. LEXIS 1035, *14 (E.D. Wash. 2014); Sierra Club v. BNSF Ry. Co., No. 2:13-cv-
00967 (W.D. Wash. 2013).  In light of these decisions, the STB should proceed under the 
assumption that discharge permits will be required for coal dust emissions from the TRRR coal 

                                                 
5 The Tribe notes that the STB appears to have significantly underestimated coal dust emissions, see supra Section 
IV.c, and thus also likely significantly underestimated the concentrations of barium in surface waters.  See Appendix 
D at 9-10.   
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trains, and that such permits would also need to be conditioned and certified to ensure that the 
Tribe’s water quality standards in the Tongue River are not violated.6   
 

e. Wetlands and Hydraulic Conditions 

As mentioned in the materials submitted with the Tribe’s scoping letter, wetlands in the 
project area are of special cultural significance to the Tribe because many plants used for 
traditional and cultural purposes are found in wetland areas.  The Northern Cheyenne Tribe and 

Its Reservation, at 6-61.  Plants of cultural significance in wetlands and the surrounding riparian 
and/or upland areas in the project area may include boxelder, western yarrow, common 
spikerush, green ash, field mint, wild bergamot, plains cottonwood, chokecherry, curly dock, 
sandbar willow, big sagebrush, silver sage, showy milkweed, breadroot, American licorice, 
junegrass, joepye-weed, sweetgrass, and Nevada bulrush.  See Appendix F at 12, 14 [Geum 
Report]; see also The Northern Cheyenne Tribe and Its Reservation at 6-62.   

 
Some of these culturally significant plants, such as joepye-weed and sweetgrass, are not 

common in the area near the Northern Cheyenne Reservation, and thus impacts to wetlands 
containing these plants may reduce the Tribe’s access to these species.  See Appendix F at 14.  
Joepye-weed is used to treat fevers and backaches.  The Northern Cheyenne Tribe and Its 

Reservation, at F-6.  Sweetgrass has ceremonial uses for purification, medicinal uses, and is also 
used for perfume and hair wash.  Id. at F-8. 

 
Unfortunately, the methodology the STB used in its wetlands assessment—the 

Department of Transportation’s Montana Wetland Assessment Method (MWAM)—does not 
require documentation of which plant species were encountered during the STB’s wetlands 
surveys, and thus provides no basis to assess the extent of the potential impacts to culturally 
significant plant species.  Appendix F at 12.  The STB should assess whether impacts to wetlands 
in the project area will impair the ability of Northern Cheyenne members to access culturally 
significant plant species, including the species on the list the Tribe submitted with its scoping 
comments.  See The Northern Cheyenne Tribe and Its Reservation, at F-1 to F-13. 

 
The STB’s use of MWAM for its wetlands assessment is also inappropriate because 

MWAM is not well suited to assess wetlands in the project area in eastern Montana.   For 
example, the representative composite wetland assessments for broad wetland types used in the 
MWAM miss characteristics of some wetland types such as depressional wetlands.  Appendix F 
at 8-9.  In addition, the MWAM is influenced by the presence of special status species (ESA 
listed and candidate species and species of concern) and their associated habitats, but such 
species are less common in eastern Montana and their primary habitat is not extensively 
documented in this portion of the state.  Id. at 10-11.  Also, the MWAM category rankings are 
influenced by the “uniqueness” of wetlands, but the types of unique wetlands referenced in the 
MWAM are rare or do not occur in eastern Montana.  Id. at 11-12.   

                                                 
6 The Tribe also believes that the STB failed to adequately analyze the indirect and cumulative impacts of the 
proposed project on surface water and groundwater resources.  The Tribe accordingly adopts and incorporates by 
reference the discussion of impacts to surface water and groundwater contained in the comment letter Earthjustice 
and other environmental groups submitted to the STB on the TRRR DEIS (Section V). 
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As a result of these characteristics of the MWAM, wetlands in eastern Montana will 

receive lower rankings than wetlands in western Montana, even when such wetlands are 
equivalent in terms of structure and function.  This effect is illustrated in Table 8 of the Geum 
Report (Appendix F at 8), where one of the surveyed wetlands (McRae_2) received a ranking as 
a Category III wetland using the MWAM, but using a methodology better suited for wetlands 
assessments in eastern Montana (the Montana Natural Heritage Program Ecological Integrity 
Assessment or MTNHP EIA), the same wetland received the highest ranking of the three 
wetlands assessed in the attached report.  The Tribe is concerned that the STB’s wetlands 
assessment systemically underestimates the importance of wetlands that will be affected by the 
proposed project, and calls on the STB to reassess potentially impacted wetlands using 
methodology more appropriate for conditions in eastern Montana, such as the MTNHP EIA 
method. 

 
In addition, the Tribe believes that the DEIS did not adequately assess the potential risks 

to wetland integrity or develop the appropriate mitigation measures to address such risks.  For 
example, soil disturbance associated with construction of the TRRR and associated facilities will 
create conditions ideal for the establishment of non-native noxious weeds, and these invasions 
have the potential to extend beyond the project right-of-way into nearby wetland and riparian 
areas and impact culturally significant species.  Appendix F at 12-13.  Also, because construction 
of the TRRR will take place over a relatively short period of time, disturbances relating to 
construction will likely result in more homogeneous wetlands than what would have developed 
over the course of a natural disturbance cycle.  Id. at 13.  To adequately address these risks, the 
Tribe calls on the STB to require, prior to commencement of construction, (1) a rigorous noxious 
and nuisance species management program, and (2) a program for the active management of 
plant species composition. 

 

The Tribe is concerned about other impacts to hydraulic resources as well.  In the DEIS, 
the STB acknowledged that there would be “unavoidable impacts on floodplains” including 
“decreased floodplain storage capacity, diversion of flood flows by fill placement, construction 
of flood flows at bridge and culvert locations, decreased floodplain water retention, and altered 
flood dynamic from the presence of rail infrastructure.”  TRRR DEIS at 9.4-18.  However, the 
STB concluded these impacts would be “minor,” in part because the STB “assumed the entire 
right-of-way would be disturbed during rail construction” but “[i]t is unlikely that the entire 
right-of-way would actually be disturbed” and “[t]herefore OEA’s assumption . . . likely 
overestimated the actual floodplain impacts.”  TRRR DEIS at 9.4-1 to 9.4-2.  While it may be 
true that all floodplains within the right-of-way will not be disturbed, the impacts to floodplains 
will not be limited to the right-of-way.  As explained in Appendix F: 

 
Permanent structures such as earthen dikes, or other structures associated with rail lines, 
have the potential to disconnect floodplains from the river or stream.  This can 
significantly alter the hydrology of the floodplain with the likely impact of drying 
sections of the floodplain and potentially impacting cottonwood forests and other riparian 
vegetation communities on those floodplains.  This alteration can also affect downstream 
flooding by decreasing flood attenuation on the floodplains.  Potential effects from 
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increased flooding include increased bank migration rates on private land and damage to 
infrastructure. 

 
Appendix F at 13.  In light of this, the Tribe calls on the STB to conduct further analysis of 
potential impacts to floodplains outside of the TRRR right-of-way. 
 
 The Tribe is also concerned that the TRRR will adversely impact flows in intermittent 
and ephemeral streams.  The aerial imagery provided with the DEIS indicates that the TRRR will 
bisect many such streams—for example, the Colstrip Alternative will bisect 10 ephemeral or 
intermittent drainages that flow into Greenleaf Creek, a tributary of Rosebud Creek.  Id. at 13.  
The DEIS does not provide data quantifying flow inputs from these drainages to Otter Creek, 
Rosebud Creek, or the Tongue River.  The DEIS also indicates that culverts and bridges will be 
used for some drainages, but fails to specify which drainages will have culverts and bridges.  The 
Tribe believes that the potential impacts to intermittent and ephemeral streams cannot be 
reasonably assessed without flow data and disclosure of criteria for placement of culverts and 
bridges.  This information is necessary for an adequate understanding of how the TRRR will 
impact these intermittent and ephemeral streams and the larger streams and rivers to which they 
flow.   
 
 The TRRR may also adversely impact springs and seeps. Indeed, along the proposed 
Colstrip and Colstrip East Alternatives, there are two springs documented by USGS, and one of 
the wetlands assessed in Appendix F (the McRae_02 site) includes an unnamed spring as well.  
Appendix F at 13-14].  Natural springs have cultural significance to Northern Cheyenne 
members.  The Northern Cheyenne Tribe and Its Reservation at 7-11 (“Springs are the homes of 
spirits.  Offerings are commonly left at springs today.”).  Indeed, a survey conducted in 2001 
indicated that “over 97% of the [Northern Cheyenne] people believe that springs have spiritual 
value.”  Id. at 7-12.  Unfortunately, the DEIS contains little analysis of the potential impacts to 
such springs and seeps. 
 
 Finally, the DEIS indicates that the Colstrip Alternatives would cross Rosebud Creek, 
requiring a new culvert or bridge over the existing channel.  See TRRR DEIS at 9.2-22.   The 
Tribe notes that Rosebud Creek has historically migrated across its floodplain, and that this 
migration is a natural process that rejuvenates the riparian zone and associated wetlands by 
creating areas of exposed sediment where native plant species can establish.  Appendix F at 14.  
The Tribe is concerned that placing a new culvert or bridge over the channel would limit future 
migration of the channel, causing adverse impacts: 
 

Potential consequences of limiting channel migration include, but are not limited to, 
stream incision or downcutting, increases in stream velocity from stream channelization 
(i.e., straightening of stream), and reduction in energy and processes such as overbank 
flooding that transfer nutrients to the floodplain and support regeneration of riparian 
vegetation.   

 
Id.  The DEIS does not adequately assess these impacts to Rosebud Creek and the adjacent 
floodplain. 
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 Overall, the DEIS does not adequately assess impacts to wetlands and other hydraulic 
features.  The STB failed to document the occurrence of culturally significant plant species in the 
wetlands it assessed, and the methodology the STB used to characterize wetlands in the project 
area is not well suited for use in eastern Montana.  The STB failed to evaluate the risks to 
wetlands that could result from invasion of noxious weeds and loss of species diversity.  It also 
failed to adequately evaluate the impacts to floodplains, the channel migration of Rosebud creek, 
and the impacts to springs and seeps in the project area, which are culturally important to the 
Tribe.  

 
f. Biological Resources 

In addition to the culturally important plant species found in wetlands, see supra Section 
IV.e, there are many other biological resources in and near the project area that are culturally 
important to the Tribe.  As detailed in the Tribe’s scoping letter, the Tribe is concerned that the 
project will have significant impacts on these resources: 

 
The Proposed Action may . . . impact the Tribe’s wildlife resources, which are culturally 
and economically important to the Tribe.  Construction and operation . . . could disturb a 
wide variety of wildlife and their longstanding migration patterns on and near the 
Reservation . . . . 

 
Northern Cheyenne Scoping Letter at 4.   
 

While the Tribe considers the manner in which members make cultural use of biological 
resources to be a private matter, it has nonetheless provided some general details on the cultural 
uses of biological resources to demonstrate the importance of these species to Tribal members.  
The Tribe believes it is critical for the STB to fully evaluate whether the TRRR with have any 
direct, indirect, or cumulative impacts of biological resources that are important to Tribal 
members for cultural and/or subsistence purposes. 

 
As discussed in the materials submitted with the Tribe’s scoping comments, animals are 

an integral part of Cheyenne cosmology.  The Northern Cheyenne Tribe and Its Reservation at 7-
10 to 7-17.  For example, many Cheyenne believe that “the Great Birds (eagles, hawks, 
dragonflies, and butterflies) . . . mediate between man and the sacred forces of the Blue-Sky 
Space . . . .”  Id. at 7-10.  In addition, Cheyenne believe that “badgers and bears are important as 
symbols of the Deep Earth” and “buffaloes live in great caves under the surface and they present 
themselves to be killed whenever Maheo [the Creator] wants to bless the Cheyenne.”  Id. at 7-11.  
Northern Cheyenne traditional societies continue to exist today that are named after animals, as 
are many Tribal members.  In 2001, 76 percent of surveyed members reported using parts of 
animals for ceremonial or social purposes.  The Northern Cheyenne Tribe and Its Reservation at 
7-15. 

 
Tribal members rely on virtually all larger mammals found in the project area for 

ceremonial purposes.  Mammals of cultural significance include the gray wolf, badger, mountain 
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lion, kit fox, red fox, American mink, mule deer, white-tailed deer, black-footed ferret, 
porcupine, and raccoon.  The type of cultural use varies depending on species.  For example, 
Tribal members use hooves from mule deer and white-tailed deer for dancing regalia and also to 
make traditional medicine.  Pipes used during the Sun Dance are made from the lower leg bone 
of the antelope, and the lining of the deer esophagus and mule deer tails are necessary for the last 
day of the Sun Dance.  The Northern Cheyenne Tribe and Its Reservation at 7-14.  The American 
bison/buffalo is “a pivotal symbol of the Cheyenne ethnic identity as Indians” and Northern 
Cheyenne members make use of buffalo skulls, hides, and tails in ceremonies.  Id. at 7-15. 

 
The Tribe has been working for years to support the recovery of the endangered black-

footed ferret, which depends almost exclusively on black-tailed prairie dogs for food and shelter.  
See id. at 6-52.  Unfortunately, prairie dog populations and habitat in the region has been 
significantly reduced due to the sylvatic plague.  Id.; see also TRRR DEIS, Appendix L, at 3-7.  
Noting this reduction in prairie dog populations, the STB determined that the black-footed ferret 
“is not known to occur in the action area” and that the impact to this endangered species would 
be “discountable.”  TRRR DEIS, Appendix L, at 5-4.  In reaching these conclusions, it does not 
appear that the STB evaluated whether the project area historically provided habitat for the 
black-tailed prairie dog and the black-footed ferret, or whether the project will prevent or 
diminish the future reestablishment of prairie dogs and ferrets in the project area. 

 
Birds in the project area are also culturally significant to the Northern Cheyenne.  Birds 

of cultural importance include raptors, doves, sandhill crane, chickadee, finches, night hawks, 
meadowlark, jays, crows, magpie, kingfisher, pigeons, sandpiper, swallow, American robin, 
mountain bluebird, kingbird, great blue heron, flicker, and woodpecker.  As examples of cultural 
use, Tribal members use eagle feathers in their ceremonial rounds and other sacred ceremonies, 
eagle claws for dancing, eagle bones for whistles, and eagle wings and feathers in war bonnets.  
Owls are also culturally significant—many Tribal members consider owls to be an omen of 
taboo and maintain a high level of respect for the owl.  Prairie falcons and red-tailed hawks are 
sources of medicine that Northern Cheyenne people use to treat cancer.  The Northern Cheyenne 

Tribe and Its Reservation, at 7-15. 
 
Certain reptile species are also culturally important.  Tribal members make cultural use of 

short horned lizards, painted turtles, and rattlesnakes.  Turtles, for example, are regularly 
associated with ceremonies, and “some sweat lodges are patterned after the turtle and its 
longevity.”  The Northern Cheyenne Tribe and Its Reservation, at 7-12.   Lizards are associated 
with the Sun Dance and dancers often wear lizard paint.  Id. at 7-7.  

 
Plants are also culturally significant to Tribal members.  See generally The Northern 

Cheyenne Tribe and Its Reservation at 7-12 to 7-14 & Appendix F. Northern Cheyenne members 
traditionally regard plants as “living things with spirits,” Cheyenne children are taught to respect 
plants, and Cheyenne members sometimes develop life-long relationships with plants.  Id. at 7-
12.  There are 170 plant species with documented cultural uses, and there are a minimum of 81 
documented ceremonial uses for these plants, 184 medicinal uses, 67 industrial uses, and 94 
subsistence uses.  Id. at 7-13 to 7-14; see also id. at Appendix F.  For example, juniper is used by 
Northern Cheyenne members to make flutes and charms with spiritual qualities and in ritual 
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purification of females as they become adults.  Id. at 7-13.  The Northern Cheyenne people 
continue to use plants for medicinal purposes as well—they use goldenrod as a general medicine; 
hairy golden aster as a relaxant and general tonic; alumroot to treat diarrhea and other ailments; 
surfpea to treat fever; juniper to manage respiratory and reproductive problems; purpose cone 
flower leaves and roots to treat mouth sores, aches and arthritis, and other illnesses; rabbitbrush 
to treat colds, coughs, and other illnesses; sage to treat sinus problems, nosebleeds, and 
headaches, and wild onion to treat carbuncles.  Id. at 7-14. 

 
In addition to cultural and medicinal uses discussed above, many Tribal members rely on 

biological resources in and near the project area for subsistence.  Subsistence is both a way of 
life and an important part of the Tribal economy, and the basic food needs of the Northern 
Cheyenne’s community are met, in part, by subsistence practices.  Land animals important for 
subsistence include elk, mule deer, white tailed-deer, cottontail rabbit, jack rabbit, marmot, 
squirrel, weasel, sage grouse, wild turkey, pheasant, and meadowlark.  The Tongue River 
provides prime habitat for elk and deer that are hunted by Tribal members.  The Northern 

Cheyenne Tribe and Its Reservation, at 6-46.  Dry meat—most commonly deer and elk meat—is 
still important to the Cheyenne diet, and the sharing of meat is a social obligation honored by 67 
percent of Northern Cheyenne members surveyed in 2001.  Id. at 7-15.   Game such as elk and 
deer regularly cross the Tongue River.  In addition, Tribal members have long relied on the 
harvest of the American bison/buffalo for subsistence, id. at 7-15, and the Tribe maintains a 
buffalo farm in close proximity to the project area.   

 
The Tongue River also provides Tribal members with access to waterfowl and fish 

species.  Most subsistence fishing occurs along the western bank of the Tongue River, for 
numerous fish species including smallmouth bass, walleye, sauger, northern pike, channel 
catfish, and the only population of rock bass in Montana.  Id. at 6-53 to 6-54.  In 2001, 60 
percent of Northern Cheyenne members who were surveyed reported engaging in fishing.  Id. at 
7-16. 

 
The Tribe is concerned that the TRRR will severely impact the cultural and subsistence 

uses of biological resources discussed above. In particular, the Tribe is concerned that the project 
will cause changes to fish and game behavior and availability, impact culturally important plant 
life, and have other aesthetic and noise impacts that will prevent or interfere with the traditional 
fishing, hunting, and gathering practices of Tribal members in the project area.  Indeed, the DEIS 
acknowledges that project construction “could alter the local distribution of wildlife, which could 
affect the experience of users engaging in recreational hunting or wildlife viewing” and 
operation of the project “may affect wildlife movement patterns” and may cause game animals to 
“avoid some areas where they are currently found.”  TRRR DEIS at 12.3-15 to 12.3-16.  In light 
of the cultural importance of subsistence practices to Tribal members, and the Tribe’s long 
connection to the Tongue River area, the STB should fully analyze such impacts.7   

                                                 
7 The Tribe believes that the STB’s analysis of impacts to wildlife in the TRRR DEIS is deficient in other respects, 
including the failure to adequately evaluate the indirect and cumulative impacts on wildlife from the proposed 
project, and the failure to comply with Section 7 the Endangered Species Act.  The Tribe accordingly adopts and 
incorporates by reference the discussion of impacts to wildlife contained in the comment letter Earthjustice and 
other environmental groups submitted to the STB on the TRRR DEIS (Section IV). 
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g. Catastrophic Risks 

Under NEPA, the STB must evaluate all “reasonably foreseeable” effects of the proposed 
action.  40 C.F.R. § 1508.8(b).  This includes an assessment of “impacts which have catastrophic 
consequences, even if their probably of occurrence is low, provided that the analysis of the 
impacts is supported by credible scientific evidence, is not based on pure conjecture, and is 
within the rule of reason.”  40 C.F.R. § 1502.22(b); see also Tongass Conservation Soc. v. 

Cheney, 1989 U.S. Dist. LEXIS 13516, *20-21 (D.D.C. Nov. 9, 1989).   
 
It is reasonably foreseeable that the proposed TRRR may cause catastrophic 

environmental impacts.  For example, the DEIS indicates that a train derailment could occur in 
the project area.  TRRR DEIS at 3.2-7 to 3.2-8.  While the DEIS claims that the risk of a major 
derailment is low and that the impacts would be minor, id., the Tribe is concerned that should a 
major derailment occur, it would result in large quantities of coal being discharged into the 
Tongue River or a tributary, a wetland area adjacent to the project right-of-way, or another 
environmentally sensitive area.  Such an event could destroy entire ecosystems, eliminate or 
limit access to culturally important plant and wildlife species, and cause major violations of 
water quality standards.  See Appendix D at 10. 

 
The DEIS also recognizes that construction and operation of the TRRR could cause 

wildfires on the lands adjacent to the right-of-way.  TRRR DEIS at 8.2-13, 8.2-15 to 8.2-16.  The 
Tribe is concerned that a large wildfire would have devastating and disproportionate impacts on 
the Tribe.  See Northern Cheyenne Scoping Letter at 5.  These impacts could include loss of 
income (because the Tribe generates revenue from timber sales), lost access to culturally 
significant plant and animal species, dramatic declines in air quality and visibility on the 
Northern Cheyenne Reservation, human health impacts to Reservation communities associated 
with degraded air quality, and severe aesthetic impacts to the traditionally significant homeland 
of the Tribe.   

 
The Tribe notes that fire risk is not limited to the east side of the Tongue River.  Rather, it 

is possible that a large scale fire triggered by the operation of the TRRR could cross the river and 
spread across lands within the Northern Cheyenne Reservation.  As the result of past forest 
management strategies, lands on the Reservation are highly vulnerable to fires: 
 

The forest [on the Northern Cheyenne Reservation] is dominated by ponderosa pine 
mixed with grasslands in a very arid environment, and wildfires naturally occur 
throughout the non-winter months. Past management strategies have focused on 
suppressing all wildland fires while providing no other means of reducing fuel loads. As 
a consequence of this, a series of destructive wildfires since 1980 have reduced the 
forested area of the reservation by approximately 50% and the remaining forested acres 

show an abundance of acres with critically high loads of fuel for future wildfires.  This 
natural volatility, combined with an ongoing drought and increased use of the forest by a 
growing reservation population, makes the threat of further losses in forested areas to be 
a primary concern and focus for land management efforts. 
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Appendix G at 4 (emphasis added); see also TRRR DEIS at 8.2-17.  The DEIS does not 
adequately assess how a large fire on or near the Northern Cheyenne Reservation would impact 
air quality, human health, the Tribe’s economy, culturally significant plants and animals, or the 
aesthetics of the area. 
 

In sum, the DEIS is flawed because it does not thoroughly address the potential impacts 
of catastrophic events such as a major derailment or large forest fire.  The Tribe believes that 
there is “credible scientific information” regarding such impacts that the STB could use in its 
assessment.  See 40 C.F.R. § 1502.22(b).  For example, information regarding the amount of the 
coal to be transported on the TRRR, coupled with information regarding the proximity of the 
project area to the Tongue River and its tributaries and knowledge about the impacts of coal 
discharges into surface waters would constitute “credible scientific information” on which the 
STB could assess the impacts of a major derailment.  Likewise, information regarding the fuel 
contents and fire potential of the lands adjacent to the project area or on the Reservation, coupled 
with data on the effects of widespread fires in the region, would give the STB a reasonable basis 
to assess the economic and environmental impacts of a large fire triggered by construction or 
operation of the TRRR.  

 
h. Environmental Justice 

In the Tribe’s scoping letter, the Tribe called on the STB to conduct a complete and 
thorough review of the potential environmental justice implications from the proposed project: 

 
The Tribe is concerned that the Proposed Action could have significant disproportionate 
impacts to the Tribe and its members, and urges STB to thoroughly evaluate and mitigate 
such impacts.  Disproportionate adverse impacts are likely because Otter Creek is located 
only three miles from the eastern boundary of the Reservation, the proposed railroad 
would run along the eastern boundary of the Reservation parallel to the Tongue River and 
other important waterbodies, and existing conditions on the Reservation may make Tribal 
members more susceptible to impacts from the Proposed Action.  

 
Northern Cheyenne Scoping Letter at 3; see also id. at 4 (“The Tribe is . . . concerned that the 
Proposed Action may result in disproportionate adverse health effects to Tribal members.”).  The 
Tribe expressed concern regarding the “[e]nvironmental justice implications of the Proposed 
Action, including the inequality of allowing the Tribe to suffer disproportionate impacts while 
receiving only limited benefits from the Proposed Action” and called on the STB to “conduct a 
thorough review of all direct, indirect, and cumulative impacts . . . with special focus on [any] 
disproportionate impacts to the Tribe and its members . . . .”  Id. at 5. 
 

Despite these requests, the DEIS contains only a cursory environmental justice analysis.  
The STB limited its environmental justice analysis on the erroneous belief that it need only 
assess environmental justice relating to noise impacts because it “determined that only noise 
impacts could be considered high and adverse.”  TRRR DEIS at 16-3.  In coming to this 
conclusion, it appears that the STB failed to consider important factors that should be included in 
an environmental justice analysis under Executive Order 12898 and the Council for 



 

 
Northern Cheyenne Comment Letter on Tongue River Railroad DEIS  

Page 26 of 29 
 

Environmental Quality (“CEQ”) guidance on implementing Executive Order 12898 in the NEPA 
context.  Appendix H.  

 
Contrary to the STB’s conclusion, there are numerous potential impacts from the project 

that could be considered “disproportionately high and adverse” to tribal interests.  As detailed 
above, these include the potential impacts to air quality, water quality, wetlands, hydraulic 
conditions, socioeconomic conditions, and biological resources.  For example, the Tribe believes 
that the disruption or diminishment of the ability of Tribal members to engage in cultural and 
traditional subsistence practices near the project area is a disproportionately high and adverse 
effect on the Tribe.  The Tribe is also concerned that water quality impacts to the Tongue River, 
including bioaccumulation of contaminants such as barium and PAHs, see supra Section IV.d, 
will pose disproportionately high and adverse health risks to subsistence fisherman and deter 
traditional fishing practices in the Tongue River.  In addition, the Tribe believes that the project 
will diminish the rural character of the project area and have negative aesthetic impacts, further 
deterring Tribal members from engaging in their traditional cultural and subsistence practices.  
The Tribe calls on the STB to evaluate whether any of the potential environmental impacts 
described in this letter would disproportionately impact the Tribe and to propose mitigation 
measures to eliminate such disproportionate impacts to the extent possible. 

 
In conducting this analysis, Executive Order 12898 requires the STB to “whenever 

practicable and appropriate . . . collect, maintain, and analyze information on the consumption 
patterns of populations who principally rely on fish and/or wildlife for subsistence.”  Id. at 32 
(E.O. 12898, § 4-401).  The CEQ Guidance elaborates that “[w]here an agency action may affect 
fish, vegetation, or wildlife, that agency action may also affect subsistence patterns of 
consumption and indicate the potential for disproportionately high and adverse human health or 
environmental effects on low-income populations, minority populations, and Indian tribes.”  Id. 
at 3-4.  Instead of following this guidance, the STB relied on EPA fish consumption screening 
values that “assume a daily consumption of 54 grams of fish and do not take into account 
populations such as subsistence fishers, which would require a site-specific evaluation.”  TRRR 
DEIS, App. G, at G-21.  In adopting these screening values, the STB failed to assess whether 
Tribal members who rely on subsistence fishing near the project area would be exposed to 
“disproportionately high and adverse” effects from the project.  This failure is particularly 
troubling in light of the fact that the Tribe’s scoping letter included information regarding the 
importance of traditional subsistence practices, including hunting and fishing, to Tribal members.  
See The Northern Cheyenne Tribe and Its Reservation at 6-46, 7-9 to 7-16.  The STB should 
have made effort to ascertain whether a higher subsistence consumption rate by Tribal members 
might result in disproportionately high and adverse effects. 

 
 The STB’s environmental justice assessment should also evaluate “relevant public health 
data and industry data concerning the potential for multiple or cumulative exposure to human 
health or environmental hazards” and “historical patterns of exposure to environmental hazards” 
on the Reservation.  See Appendix H at 9.  There is no evidence in the DEIS that the STB 
considered public health data of residents of the Northern Cheyenne Reservation or historical 
exposures on the Reservation in determining that the project would not cause “disproportionately 
high and adverse effects” on the Tribe’s members.   Information regarding the public health 
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conditions on the Northern Cheyenne Reservation was provided with the Tribe’s scoping 
comments.  The Northern Cheyenne Tribe and Its Reservation at 3-39 to 3-51.   
 

Finally, an environmental justice analysis should not look at environmental impacts in 
isolation, but rather should “recognize the interrelated cultural, social, occupational, historical, or 
economic factors that may amplify the natural and physical environmental effects of the 
proposed agency action.”  Appendix H at 9.  These amplifying factors include the socioeconomic 
situation on the Reservation (detailed supra Section IV.a).  Indeed, numerous factors on the 
Reservation may amplify the impacts of the project on the Tribe, including widespread poverty 
and reduced access to medical care and emergency services.  Given that the Tribe has no 
opportunity to receive tax revenue from the project, any such impacts would be greater on the 
Tribe than others.  There is no evidence in the DEIS that the STB evaluated whether these 
amplifying factors would result in “disproportionately high and adverse” effects on the Tribe and 
its members from the proposed action. 

 
In sum, the Tribe is concerned that the proposed action may significantly and 

disproportionately impact the health, welfare, and traditional way of life of the Northern 
Cheyenne people.  The Tribe calls on the STB to conduct a rigorous environmental justice 
analysis of the proposed project that includes assessment of potential disproportionate health 
impacts to Tribal members who rely on subsistence fishing or hunting, the manner in which the 
proposed project will disproportionately disrupt or interfere with traditional tribal subsistence 
and cultural practices, whether Tribal members will suffer disproportionate impacts relating to 
air and water quality, whether historical and cumulative conditions on the Northern Cheyenne 
Reservation may exacerbate human health risks to Tribal members or environmental impacts on 
the Reservation, and whether the socioeconomic conditions on the Reservation will cause the 
amplification of health, environmental, or cultural impacts. 

 
i. Other Concerns 

The Tribe has numerous other concerns relating to the STB’s assessment of the TRRR 
proposal.  For example, the Tribe questions whether there is public demand or need for the 
project, since the STB’s own analysis indicates that coal transported on the TRRR might 
“primarily displace other Power River Basin coal destined for markets in the Upper Midwest,” 
that “traffic on downline routes would not change considerably,” and that “the same amount of 
rail traffic would flow from the Powder River Basin to the Pacific Northwest if coal export 
capacity is expanded, with or without the proposed rail line.”  TRRR DEIS at S-9; see also id. at 
5.2-14 (“All exported Tongue River coal would displace other Powder River coal that otherwise 
would have been exported rather than incrementally adding to the total tonnage of coal 
exported.”). 

 
In addition, the Tribe is troubled that the STB has not disclosed its preferred alternative 

for the project.  See 40 C.F.R. § 1502.14(e).  Identification of a preferred alternative would have 
allowed the public to focus their comments on the project impacts most likely to occur, and may 
have reduced the amount of resources expended by the Tribe and other parties in developing 
comments on the DEIS. 
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Cultural Resources Survey Assesment of Colstrip Alternative Route for the proposed Tongue River Railroad 

Results of an inventory to evaluate the quality of the Tongue River Railroad Cultural Resource Survey conducted by 

ICF International, the third party contractor hired to complete the Section 106 process, in 2013 and 2014 on the 
Tongue River Railroad Colstrip Alternative for the Surface Transportation Board.   

Background:

At the request of the Sierra Club and the Colstrip Alternative Landowners group, I visited

the Tongue River Railroad Colstrip Alterative project area in 2014 and observed the ICF

Cultural Resource Reconnaissance Survey while it was underway.  When the collected 

documentation was released to the individual land owners I received copies of all site 

forms and support documentation for review from Carrie La Seur the Attorney 

representing the land owners association.  After reviewing the documents it was apparent 

that the documentation did not follow guidelines and standards provided in the MTSHPO 

planning bulletin, and was incomplete, inaccurate, and misleading in providing 

information for determining potential eligibility of the sites for the NRHP. My concerns 

include: 

1. Montana SHPO standard (CRIS) site forms include 5 sections listed below;

(A). Location information. 

(B). Environmental information. 

(C). Assessment, recording and management documentation. 

(D). Prehistoric site description. 

(E). Historic site description. 

Only minimal information was provided on section A, D, or E, and section B and 

C were totally ignored, and information for section D and E were consolidated 

into a single paragraph.  

2. Montana SHPO standard (CRIS) forms also include a separate form to

document isolated finds (IF) which very rarely warrant Smithsonian site

numbers.  The standard isolated find form was not used, and the same format

was used by ICF to document sites and isolates.

3. Only three of the site forms provided to landowners had the correct

Township/range information.

4. None of the site forms provided to the landowners had the correct UTM

Coordinates.

5. There was no environmental information included (specifically surface

visibility).

6. There was no information or assessment of eligibility.

7. There were no site maps or illustrations of features.

8. Identification/description of artifacts and features were incorrect.

I was also invited to attend a landowners meeting and it was clear that ICF had not 

followed guidelines and standards provided in National Register Bulletin #24 pertaining 

to the importance of gathering information from local ranchers whose families, in some 
cases, have

Prepared by: Chris Finley, Retired National Park Service Archaelogist for Bighorn Canyon National Recreation 
Area 



occupied the area since the early 1880’s.  The general consensus of the landowners was 

that any information they offered was totally ignored by the ICF crew leaders and that 

opinion was confirmed by the documentation they received from STB after the field work 

was finished. 

In discussions with some of the Tribal Representatives who participated in the surveys

the general consensus was that as a result of heavy vegetation cover ground visibility 

was so poor they felt like they were wasting their time and just going through the motion 

of conducting a valid survey.  They also felt that some information offered to the ICF 

crew leaders was ignored and downplayed, and this opinion was clearly confirmed in the 

information included in the site forms provided to MTSHPO by STB.   

I also spent time looking at 3 private stone artifact collections from the area and was not 

surprised to observe that each collection included Paleoindian Projectile Points including 

examples of Agate Basin, Hell Gap, and Cody Complex, and included Pryor Stem and 

Jimmy Allen Terminal Paleoindian Projectile Points as well.  The majority of points 

(approximately 75%) from each collection contained examples of Early, Middle and Late 

Archaic Northwest Plains Projectile Points, and there were a few examples of Late Plains 

Prehistoric-Early Plains Historic points as well. This information confirmed my 

expectations that the project area was typical of prehistoric land use utilization 

throughout the western Plains and foothills of the Rocky Mountains for over 10,000 

years, and that significant cultural sites could be discovered during future intensive 

survey, site testing and data recovery efforts if significant sites could not be avoided, and 

the project was approved for construction. 

After discussing my opinion of the quality of the “Good Faith Effort” by ICF and STB to 

meet Section 106 obligations the Sierra Club and the Colstrip Alternative Land Owners 
Group agreed that a field assessment of the ICF reconnaissance survey was in order.  The 

decision was made to spend eight days in the field with my crew looking at a sample of 

the sites documented by ICF, and to check the accuracy of their documentation and how 

complete the results of the survey coverage was.     

Methodology; 

My crew consisted of myself and three members of the Crow and Northern Cheyenne 

Tribe who have worked extensively with me in the field for several years.  Crew 

members included Hubert B Two Leggins (former Crow Tribal Cultural Director and 

THPO) who has worked with me for six years, Johnny Tim Yellowtail (former Crow

Tribal Cultural Staff member) who has worked with me for five years, and Serina Red

Robe (from the Northern Cheyenne Otter Creek Descendants) who has worked with me 

for four years.

Field work took place between April 12 and April 19, 2015 to take advantage of ground 

visibility conditions before seasonal vegetation growth would limit ground visibility. 

The goal of the field work was to locate and evaluate some of the sites documented on 

private land by ICF during the 2014 field season, determine how complete the survey 



coverage was and to visit sites ICF had missed or ignored within the project area 

considered important to the landowners. 

Before field work commenced, a meeting took place with the Northern Cheyenne THPO 

James Walks Along and my crew to discuss the information submitted to MTSHPO by 

ICF and what his suggestions and concerns were about the field work we were about to 

conduct.  He will receive a copy of this report, and will have input on how TCP and 

NAGPRA issues will be addressed.  

Results: 

Seven separate areas surveyed by ICF during the 2014 field reconnaissance survey were 

selected for further investigation during the course of the planned 2015 field assessment. 

A total of 20 previously documented sites were examined in six of these survey areas, 

and the seventh area is in an area where the ICF crew leader informed the land owners 

that there were no cultural resources observed on their property.   

Area #1:  This area is located on land owned by Hugh and Ann Wells, and we 

examined TR-F-18 and TR-F-19, documented in 2014 by ICF.  

TR-F-18:  This site was documented as a low density lithic scatter located 15m north of a 

large sandstone outcrop.  The site was plotted on the 7.5’ Quad map near the large 

sandstone outcrop, but the UTM coordinates entered into the site form place the site place  

3/8 of a mile east and south of the above mentioned sandstone outcrop.  We went to the 

UTM location listed on the site form and the location did not match the site description 

on the form.  An intense survey of the location led to the conclusion that there were no 

cultural materials at this location.  

Site overview looking east at UTM location of site given on site form. 



GPS unit at UTM location given on site shown above (note zone 13 on the GPS). 

TR-F-19:  There was no problem with this site except ground visibility around the 

feature was 0%.   

Newly discovered sites: 

Six undocumented sites and one isolate were discovered in this area including one 

lithic scatter (A), one isolate consisting of a complete stone knife (B), two rock art 

sites (C & E), one rock shelter with lithics present (D), one lithic procurement site 

(L), and one prehistoric burial site,  More details on these sites will be discussed in 

detail in a separate section of this report.   

Area #2:  This area is located on land owned by the Rocker Six Cattle Company. 

TR-F-4:  This site is listed as one-tier rock carin constructed of 20 cobbles.  During the 

survey conducted in 2014 this site was identified as a probable burial site by James 

Walks Along who left a Tobacco offering on the site.  Hubert Two Leggins witnessed 

this event.  Apparently the ICF crew leader chose to ignore this information.  During our 

investigation we collected more detailed information and agree with James Walks Along 

and Hubert Two Leggins that this site should be treated as a potential burial site.  Ground 

visibility was 0% as a result of heavy vegetation cover. 



TR-F-05:  This site is listed as a “gravel borrow pit” and “appears to be of historic age 

and associated with gravel extraction activities, possibly for the construction of nearby 

roads”. There is a well defined road (see photo) entering the pit area from the northeast 

that was not documented during the 2014 ICF survey.  An interview with the land owner 

would have revealed that the gravel pit and access road was established by the county 

road department for construction of the existing county road. 

County access road to the gravel borrow pit looking northeast. 

TR-F-06:  This site was listed and described as a one-tier rock cairn.  The rocks actually 

form a half circle (stone alignment) 3.1m X 2.8m with the opening facing northeast. Rock 

size ranged from 15cm to 30cm, and ground visibility was less than 20% as a result of 

heavy vegetation cover.  The feature was probably used to set up part of a Tipi as a shade 

shelter during food or hide processing tasks according to Hubert Two Leggins (see 

photo). 

Outline of the half stone circle documented by ICF as a cairn on TR-F-06.  



TR-F-07:  No problem with this site, and ground visibility was approximately 50%. 

Newly discovered sites: 

Six undocumented sites or components of ICF sites and one isolate were discovered 

in this area including the county access road (M) to the gravel borrow pit (TR-F-05), 

two rock cairn sites (O & AC), two historic structure sites (AB-1 & AB-2), one 

probable burial site,  and one isolate consisting of a single large primary flake 

exposed on a gopher mound.  The above mentioned historic structure was plotted 

incorrectly (approximately 400m north of its actual location) on the project map, 

and no site forms were provided for this site, or the historic ranch buildings located 

directly east of the road in the same area.  

Area # 3:  This area is located on land owned by the Rocker Six Cattle Company. 

TR-E-I-25:  No problem with this site. 

TR-E-I-27:  This site was listed as an isolate with one biface and one secondary stage 

reduction flake present.  During our investigation of the site we found the “biface” 

(which turned out to be a fragment of a biface) and the secondary stage reduction flake 

plus an additional 9 flakes, two cores and one additional biface fragment (see photos).  

This site is not an isolate but a lithic scatter.  

Site overview looking east. 



Cores found on site. 

Biface fragment found on site. 

TR-E-63:  This site was listed as a one-tier rock cairn and a rock alignment.  The 

“circular cairn” measured 1.5m in diameter.  The rock alignment consisted of 15 local 

sandstone cobbles in a semi-circular format with a diameter of 1.5m.  These features 

are located within 25m of a large cluster of stone circles left undocumented during the 

ICF 2014 survey, and are most likely hearths. Eight stone circles each with a well 

defined internal hearth were documented on this site (H), and several of the internal 

hearths associated with the stone circles are similar to the two features documented 

during the 2014 ICF survey, and fall within the same size range.  

TR-E-65:  This site was listed as a poorly defined and abandoned two track dirt road, and 

is shown on the 7.5’ Quad map as being approximately 1000 feet long.  This is not a 

poorly defined two track road, but is an abandoned section of the county road.  The 



feature is well defined with a flat road bed with borrow pits on both sides for the entire 

length, and ties back into the existing county road ½ mile north of where it leaves the 

existing county road as indicated on the 7.5’ Quad map included with the site form.  

There is also a well defined irrigation ditch (undocumented by ICF in 2014) that courses 

along the west side of this road on the north ½ of the abandoned county road segment 

(also undocumented by ICF in 2014).  

View of abandoned county road looking northeast were it leaves the existing county 

road. 

View of abandoned county road looking south near where it ties into the existing 

county road on the north end. 

Newly discovered sites: 

Five undocumented sites or components of ICF sites were discovered in this area 

including the northern segment of the abandoned county road ((TR-E-65) one lithic 



scatter (F), one isolate consisting of 3 secondary flakes (G), one stone circle site (H), 

and one abandoned historic irrigation ditch (I).  

Area # 4:  Located on land owned by the Rocker Six Cattle Company. 

TR-E-44:  This site is listed as four one-tier stone circles (tipi rings) constructed from 

large local sandstone and scoria cobbles.  All of the members of my crew agree with me 

that this is not a stone circle site.  The rocks were loose on the surface, and there was no 

evidence of sodding or lichen deposits. Also, the rocks were too small (10cm to 15cm) to 

weight down a tipi.  Average rock size on Stone Circle site H located approximately 2 

miles north of this site was 20cm to 30cm, and the rocks were heavily sodded in, and had 

well developed lichen deposits on the rocks, or TR-E-45 just west of this site that was 

described as a possible effigy that was actually a cluster of 4 Tipi rings complete with 

internal hearths, with rock size averaging >30cm in size with the rocks heavily sodded 

and with well established lichen deposits. The land owner also informed us that 

approximately 1000 head of cattle are trailed back and forth through this site in the spring 

and fall resulting in a constant rearrangement of the loose surface rocks.  This site was 

also plotted on the west side of the county road on the7.5’ quad map provided with the 

site form.  The site is actually located on the east side of the road as indicated by the 

UTM coordinates and site photos included in the site form (see photo). 

Rock from the supposed tipi ring on the site. 



TR-E-45:  This site was described as a stone alignment, “possible effigy” constructed of 

local sandstone and scoria cobbles and boulders.  The “possible effigy” was actually a 

cluster of 4 Tipi rings complete with internal hearths, with rock size averaging >30cm in 

size with the rocks heavily sodded with well-established lichen deposits (see photos). 

Stone circle #1 on the left, and stone circle #2 on the right. 

TR-E-46:  This site is listed as a “gravel borrow pit” and “appears to be of historic age 

and associated with gravel extraction activities, possibly for the construction of nearby 

roads”.   An interview with the land owner would have revealed that the gravel pit and 

access road was established by the Rosebud County Road Department for construction of 

the existing county road.  

TR-E-47:  This site was described as seven small shallow depressions that were used for 

prehistoric and / or historic warfare and/or hunting.  Three of these shallow depressions 

on the flat area on the south end of the “site” are probably there as a result of the 

installation of the power line located just south of this area to provide water for a well 

just north of the Rocker Six Corrals documented as TR_F-BO45.  It was common 

practice to park the auger truck for the night and run the auger into the ground to secure 

the boom and avoid damage during high wind episodes.  The land owner remembers the 

vehicle parking there during installation of the power line (see photo of Hubert Two 

Leggins on his knees in one of these depressions).  The other four depressions are in 

different stages of sod restoration as is clearly illustrated in site photos of feature 1 and 

feature 2 (where the edges of the disturbance have not even slumped in yet in feature2). 

These depressions are not depressions that were used for warfare or hunting blinds, but 

are simply the result of depressions (i.e., bull wallows) caused by bulls rooting and 

throwing/pawing dirt over their backs with their front legs during mating/fighting or to 

protect themselves from biting insects (face flies, horse flies, etc).  There was a fresh 

example of this disturbance documented and photographed on TR-E-I-15 recorded as an 

isolated find by ICF in 2014 (see photo).  My crew agreed with me that these features are 



not associated with prehistoric and/or historic warfare and/or hunting, and should not be 

included in this project as cultural resources.  

Burdick Two Leggins on his knees in one of the auger holes. 

Fresh “Bull Wallow” from last fall measuring 1.2m X 1.4m in diameter, and 20cm 

deep. 

TR-E-56:  This site was described as “a petroglyph of undetermined age”.  This 

petroglyph is the letter “N’ etched into the rock face.  Segments of the etching show no 

evidence of weathering, and 1/3 of the etching looks like it could have been done within 

the last few years.  There is no date associated with this etching, and in my opinion it is 

not over 50 years old, and therefore should not be documented as a historic property.  



Newly discovered sites: 

There was one undocumented lithic scatter discovered in this area (AD) during our 

survey. 

 AREA #5:  This area is on land owned by the Rocked Six Cattle Company. 

TR-E-I-15:  This site was documented by ICF as an “Isolate” with three flakes and one 

fragment of shatter.  Our survey revealed a large lithic scatter at this location with 

approximately 100 porcellanite flakes 2cm to 5cm in size (mostly secondary and tertiary), 

three tertiary non-volcanic glass flakes and the midsection or a gray porcellanite 

projectile point 23mm long, 17mm wide, and 4mm thick (probably Late Prehistoric).  

There was also evidence of final stage reduction micro-flakes included in the majority of 

gopher mounds scattered across the site indicating subsurface deposition of cultural 

material. Ground visibility was estimated at 10% to 40% over the majority of the site 

with the exception of a slump area on the east side of the side of the site where the 

projectile point fragment and several flakes were exposed.  The site was 40m long on a 

north/south axis, and 10m wide on an east/west axis.  There was also a bull wallow on 

this site that was most likely made last fall, and was photographed to provide a fresh 

example of the bull wallows described as “pits described by ICF as possibly used for 

prehistoric and/or historic warfare and/or hunting” by ICF on TR-E-47 (photo will be 

included in both sections of this report).  The bull wallow was 1.2m X 1.4m in diameter, 

and 20cm deep. 

Site overview looking southeast. 



Gray Porcellanite projectile point midsection.           Non-volcanic glass tertiary 

flake. 

Fresh “Bull Wallow” from last fall measuring 1.2m X 1.4m in diameter and 20cm 

deep. 



TR-E-26:  This site was documented as a “low density” lithic scatter with 10 flakes 

present.  During our survey we documented 18 flakes, 1 large gray porcellanite core, and 

1 gray porcellanite scraper 58mm long, 31mm wide, and 7mm thick. 

Scraper found on site. 

TR-E-27:  This site was documented as a “low density lithic scatter, and all we found 

different from their documentation was the presence of a gray porcellanite core. 

TR-E-28:  This site was documented as a low density lithic scatter.  There was no 

problem with this assessment except we found a stage 4 gray Porcellanite biface fragment 

45mm long, 17mm wide, and 6mm thick, and a complete Late Prehistoric side notch 

projectile point 18mm long, 12mm wide, and 3mm thick on this site (see photos). 



Gray Porcelanite Biface 

fragment. 

Dark purple Porcelanite side notch projectile point (Late Prehistoric). 

TR-E-29:  This site was not included on the project map. 

 Newly discovered sites: 

There were 2 undocumented isolated finds and one undocumented lithic scatter 

found in this area during our survey.  One isolate consisted of a gray Porcellanite 

retouched flake (AH), and the other isolate was a red Porcellanite scraper (AE).  

The lithic scatter (AG) consisted of 11 red and gray Porcellanite flakes, 1 red 

Porcellanite core, and the distal end of a gray Porcellanite projectile point fragment 



21mm long, 15mm wide, and 3mm thick (probably Late Prehistoric).  All but two of 

the artifacts documented were found in a blowout area on the north side of a large 

sandstone boulder indicating the possibility of buried cultural material on the site.  

Ground visibility around the blowout area was less than 10%.  

Area #6:  This area is on land owned by the Rocker Six Cattle Company. 

TR-E-14:  This site was documented as a “low density lithic scatter” consisting of 100-

200 flakes.  That many flakes on this site should not be considered low density.  The only 

place ground visibility on this site is 100% is in the two track road passing through the 

site.  Some areas of the site have approximately 20% ground visibility, but ground 

visibility on the majority of the site and the surrounding area is 0% due to heavy ground 

cover vegetation (see photos attached to site form for an example). 

Newly discovered sites: 

There was one probable burial site and one stone circle site (AF) discovered in this 

area. 

Area #7:  This area is on lands owned by Hank Coffin and Kirk Green. Hank Coffin (a 

Crow Tribal Member) was informed that no cultural resources were found on his land 

even when he offered to show the ICF crew leader sites he knew were there.  Kirk Green 

tried to show the ICF crew leader a “Box Burial” and was told that “they (ICF) did not 

know what a Box Burial was and would not deal with it”. 

Newly discovered sites: 

On Hank Coffin’s property we documented 9 sites including two burial sites 

documented as 1 probable cairn burial that could be either prehistoric or historic in 

origin, and 1 historic burial (a family member of Hank Coffin) with documentation.  

We also recorded 1 TCP with documentation, 3 lithic scatters (S,V, & X) 1 lithic 

procurement site (W), 1 cairn, and 1 historic site that was reported to be an historic 

military artillery emplacement(U).  

On Kirk Green’s land we documented 2 sites including 1 crevice burial and 1 Box 

burial which contained a hand made coffin made sometime between 1888 and 1900. 

There are ten site forms that warrant comment that contain errors in site 

identification/evaluation, or artifact identification, and comments related to these 

issues are listed below. 

TR-E-I-23:  This isolate was identified as a “Historic wood frame hitch”.  This isolate is 

actually an axel off of a horse drawn wagon (most likely the rear axel). 

TR-E-15:  This site is listed as one oval rock cairn 1.5m X 2m in size.  The size and 

shape of this cairn is similar to the other burial cairns discovered in this area, and the 



function of this cairn should be examined closely by Tribal Representatives for their 

input. 

TR-F-21:  No (CRIS) site form was included for this site.  Only the photo which was 

blurred, and the 7.5’ Quad site location map where provided to the landowner. 

TR-E-23:  This site is listed as “three one-tier stone circles” and go on to say that 

“Abundant cobbles of the same material present in the area, and it is uncertain as 

whether the resource is cultural or not”.  If ICF had doubts about this site being real they 

should not have recorded it as a site.  Look at the situation on TR-E-44 as an example of 

a stone circle site ICF claimed was a site.    

TR-E-43:  This site is listed as a “one-tier rock cairn approximately 20cm in diameter”.  

The photo shows a feature that resembles a rock lined hearth that is commonly found as a 

hearth associated with stone circle sites in the area. 

TR-E-52:  This site was documented as a “one-tier rock alignment of 4 local cobbles and 

one small petroglyph”.  The photos show all of the rocks loose on the surface with no 

indication that the stones were ever imbedded in the sod as should be expected if the 

rocks were old enough to be associated with a prehistoric site.  The photo of the 

petroglyph is of poor quality, and better photos and a detailed drawing should have been 

included with the site form.  

TR-E-53:  This site was documented as “two rock cairns measuring 2.5m X 2.5m and 

1.5m X 2m in diameter.  In the documents provided to the landowners, cairns are 

described as piles of rocks of various sizes, typically ranging from several stones to large 

stacks of rocks.  The photos with the site form show stone circles as described in the site 

forms, and stacked (to model the natural slope).  These features are typical of rock 

hunting blinds found in the Tongue River area, on the hill tops east of TR-F-BO45 

(Rocker Six Corral), and throughout the western edge of the plains of Colorado, Montana 

and Wyoming.   

TR-E-54:  This site was documented as “three rock cairns measuring 2m X 3m,  2m X  

2m, and 2m X 2m in diameter.  As described above in regards to the actual description 

the features, they are not cairns, but stone alignment features that form possible hunting 

blinds.  These features are typical of rock hunting blinds found in the Tongue River area, 

on the hill tops east of TR-F-BO45 (Rocker Six Corral), and throughout the western edge 

of the plains of Colorado, Montana and Wyoming.   

TR-E-58:  This site was documented as “two rock cairns measuring 2.5m X 3m, and 2m 

X 1.5m in diameter.  Once again, these features are described by ICF as linear features, 

but are called cairns (stacks of rocks). 

TR-E-60:  This site was documented as one tipi ring constructed of 8 sandstone cobbles 

and measures approximately 4m in diameter, and one semi-circular rock alignment 1m in 

diameter.  I would question the reality of this tipi ring having only 8 rocks to determine a 



stone circle 4m in diameter.  Also, the rocks visible in the photo appear to be too small to 

be part of a tipi ring as previously mentioned in relation to site TR-E-44 documented by 

ICF.     

Summary:  During the survey conducted during the course of this project, we examined 

20 sites documented by ICF in 2014 on private land.  While examining these sites and 

one area where ICF said they found nothing, 36 undocumented sites were discovered 

including 5 cairns, 7 lithic scatters, 2 lithic procurement sites, 1 rock shelter, 2 historic 

rock art sites,  2 stone circle sites, 6 probable prehistoric burials, 2 historic burials, 1 

TCP, 6 historic sites, and 4 isolates.  Ground visibility in the project area was mostly poor 

(0% to 20%) as a result of heavy vegetation cover, and I’m sure that we would have 

discovered more sites and more cultural material on the sites we did document if ground 

visibility had been better.   

Overall, the quality of the survey documentation and maps was problematic with 

inaccurate and incomplete documentation provided on most the site forms, several of the 

7.5’ Quad maps provided with site forms, and even the project maps had sites plotted in 

the wrong place or omitted from the maps.  We found more lithic material on the 

majority of the sites ICF documented as lithic scatters, and in one case a site listed as a 

lithic isolate with 4 artifacts turned out to be a large concentration of lithic material with 

an obvious buried component.  There were also several sites that were miss-identified, 

and it was questionable if some of the sites were even cultural, or old enough to be 

considered historic properties. 

Field notes and photos (with the exception of the TCP and burial sites) will be provided 

as a separate document.  Information on the TCP and burial sites will be provided as 

needed after tribal representatives have had the opportunity to comment on the data 

collected during the documentation process. 

For further information contact me at chris_finley@nps.gov. 

Chris C. Finley 






